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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OP INDIANA 

HAMMOND DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

IIS CI'A Ki'.CORDS CLN i'l K RKCION S 

518514 

MIDWEST SOLVENT RECOVERY IMC.; 
MIDWEST INDUSTRIAL WASTE DISPOSAL 
COMPANY, INC.; INDUSTRIAL TECTONICS, 
INC.; V & R CORPORATION; ERNEST DE 
HART; EDWARD D. CONLRY; HELGA C. 
CONLFY; LOVIE DE HART; CHARLES A. 
LICHT; DAVID E. LICIIT; DELORES LICHT; 
EUGENE KLi'SIAK; JEANETTE KLISIAK; 
t^UTHER G. BLOOMUERG; ROBERT J. DAW
SON, JR.; JOHN MILETICH; HARY 
MILETICH; PENH CENTRAL CORPORATION; 
INSILCO CORPORATION; RUST-OLEUM, INC.; 
ZENITH RADIO CORPORATION; STANDARD T 
CHEMICAL COMPANY, INC.; AMERICAN CAN 
COMPANY, INC.; PRE FINISH METALS, INC.; 
PREMIER COATINGS, INC.; MOTOROLA, INC.; 
and DESOTO, INC.; 

Defendants. 

AMERICAN CAN COMPANY, INC., 
-DES'OTO, INC., INSILCO CORPORATION, 

MOTOROLA, INC., PRE FINISH METALS, 
INC., PREMIER COATINGS, INC., 
RUST-OLEUM, INC., STANDARD T 
CHEMICAL COMPANY, INC., 
ZENITH RADIO CORPORATION, JOHN 
MILETICH, MARY MILETICH and THE 
PENN CENTRAL CORPORATION, 

Third-Party Plaintiff®, 

vs. 

ACCUTRONICS, ACTIVE SERVICE CORP 
AMERICAN MAMEPLATE & DECORATING 

Civil Action 
No. H-79-556 
Third-Party 

Complaint 

JUSTICE \ 
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1 AMERICAN PRINTER & LITHOGRAPHER CO., 
AMERICAN RIVET COMPANY, APP.CO, 

2 APPROVED INDUSTRIAL REMOVAL, INC., 
ARMOUR PHARMACEUTICAL, ARTISAN HAND 

3 PRINTS, ASHLAND CHEMICAL CO., 
AVENUE TOWING COMPANY, BARR & 

4 MILES, INC., BELDRN ELECTRICAL 
PRODUCTS DIV. OF COOPER INDUSTRIES, 

5 INC., BRETFORD MANUFACTURING, INC., 
BUTLER SPECIALTY COMPANY, INC., 

6 BY PRODUCTS MANAGEMEMT, CALUMET 
CONTAINER, CARCILL, INC., 

7 CHEHALLOY DIVISION OF FISHER- CALO 
CHEMICAL CO., CEUCAGO ETCHING CORP., 

8 CHICAGO ^7AHRPLATE COMPANY, 
CHICAGO ROTOPRINT CO., 

9 C & C INDUSTRIAL MAINTENANCE CORP., 
CITY OP GARY, INDIANA, C.P, CLARE 

10 DIVISION OF GENERAL JNSTRUFIENTS 
CORP., C.P. HALL CO., 

11 C.P. INORGANICS, COMMANDER PACKAGING, 
CONNOR FOREST TNPUSTRIES, CONSERVA-

12 TION CHEMICAL, CONSUMERS PAINT 
FACTORY, I»1C., CONTINENTAL 

13 WHITE CAP DIVISION OF CONTINENTAL 
CAN COMPANY, CONVERSIONS BY GERRING, 

14 COUNTY OF DU PAGE, ILLINOIS, 
CROMAME, INC., CROWN CORK & SEAL 

15 CO., INC., CULLIGAM INTERNATIONAL 
COMPANY, CULLIGAM WATER CON-

16 DITIOMING, INC., FRANK J. CURRAN, 
CUSTOM METALS PROCESSING, 

17 DAP, INC. OP BERCHAH COSMETICS, 
DAUBRRT CHEMICAL COMPANY, 

18 DEUBLIN COMPANY, DOBSON CONSTRUCTION 
INC., DUO FAST CORPORATION, DU-TONE 

19 CORP., HAROLD EGAN, RKCO HOUSEWARE 
CO., EL-PAC, INC., EHBOSOGRAPH DIS-

20 PLAY MFG. CO., ESS KAY EFTAHELING, INC., 
ETHTCON, ITTC., FELT PRODUCTS MFG. CO., 

21 FLINT INK CORP., FURNAS ELECTRIC 
CO., GEARMASTER DIVISION, EMERSON 

22 ELECTRIC, THE GILBERT & BENNETT 
MEG, CO., GLD LIOUID DISPOSAL, 

23 HENRY PRATT COMPANY, J.M. HOBER 
CORPORATION, HYDRITE CHEMICAL CO., 

24 INTAGLIO CYLINDER SERVICE, INC., 

Longoria & Gol '^sr.ine 236 1030 Chi cago 



V. 

1 JOHNSON & JOHNSON, J & S TIN HILL 
PRODUCTS, KNAACK MFG. CO., LANSING 

2 SERVICF CORPORATION, LAUTTP.R 
CFIEHICAL, LIQUID DYNAMICS, 

3 LIQUID WASTE, INCORPORATED, 
STEVE MARTRL, MASONITE CORPO-

4 RATION, MCWHARTRR CHEMICAL CO., 
METAL RECLAIMING CORPORATION, 

5 METROPOLITAN CIRCUITS, 
MIDWEST RECYCLING COMPANY, MONTGOMERY 

6 TANK LINES, MORTON THIOKOL INC., 
MR. FRANK, INC., MAHSCO, INC., 

7 NATIONAL CAN CORPORATION, NAZ-DAR CO., 
NUCLEAR DATA, INC., PPG INDUSTRIES, 

8 INC., PASLODE COMPANY, PIERCE & STEVENS 
CHEMICAL CORP., PIONEER PAINT PRODUCTS, 

9 PREMIER PAINT CO., PYLE-NAT IONAL CO., 
R-LITE, REFLECTOR HARDWARE CORP., 

10 REGAL TUBE, RELIANCE UNIVERSAL, INC., 
RICHARDSON GRAPHICS, JOHN ROSCO, 

11 ROZEMA INDUSTRIAL WASTE, ST. CHARLES 
MANUFACTURING, SCHOLLE CORPORATION, 

12 SCRAP HAULERS, SHRRWIN WILI. lAMS 
COMPANY, SHELD COATINGS, INC., 

13 SIZE CONTROL COMPANY, SKIL CORPORA
TION, SPECIAL COATINGS CO., 

14 SOUTHERN CALIFORNIA CHEMICAL, 
SPECIALTY COATINGS, INC., 

15 SPOTNAILS, INC., STAR TRUCKING, STERN 
ELECTRONICS, INC., JOE STRAUSNICK, 

16 STUART CHEMICAL f, PLAINT, INC., 
SUMMER & MACE, SUN CHEMICAL, 

17 SYNTECH WASTE TREATMENT CENTER, 
T.R.C., TEEPACK, INC., ALFRED TENNY, 

18 THIELE-ENGDAHL, INC., THOMPSON 
CHEMICALS, TIFFT CHEMICALS, 

19 TOUMEY DISPOSAL, TRIPLE S. ETCHANTS, 
UNIROYAL, INC., UNITED RESIN AD-

20 HESIVES, INC., U.S. ENVELOPE, U.S. 
SCRAP AND DRUM, U.S. STEEL CORP., UNI-

21 VERSAL RESEARCH LABORATORIES, INC., 
UNIVERSAL TOOL & STAMPING COMPANY, 

22 VANDER MOULEN DISPOSAL, VELSICOL 
CHEMICAL CORP., VICTOR GASKET 

23 DIVISION OF DANA CORPORATION, 
WARNER ELECTRIC BRAKE & CLUCH CO., 

24 WARWICK CHEMICAL, WASTE RESEARCH & 

Longori & Goldsatine 236 1030 Chicago 
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RECYCLING, XEROX CORPORATION, and 
Other unidentified persons, 

Third-Party Defendants. 

DEPOSITION OF 

RICHARD E, ROICE 

July 5, 1990 

Longo- • Goldst i ne 236 1030 Chicago 
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The continued deposition of RICHARD EDWIN 

BOICE, called for examination by the Defendants, 

pursuant to notice and pursuant to the provisions 

of the Federal Rules of Civil Procedure of the 

United States District Courts, pertaining to the 

taking of depositions for the purpose of 

discovery, taken before Arnold N. Goldstine, a 

Notary Public and Certified Shorthand Reporter 

within and for the County of Cook and State of 

Illinois, at 227 West Monroe Street, on July 5, 

1990, commencing at the hour of 1:00 o'clock p.m. 

-etrr 
Longoria & Goldstine 236 1030 Chicago 
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APPEARANCES: 

Mr. Alan S. Tenenbaum and 
Mr. Lanoard M. Gelman 
Trial Attorney 
Environmental Enforcement Section 
Land & Natural Resources Division 
U.S. Department of Justice 
P. 0. Box 7611 
Ben Franklin Station 
Washington, D. C. 20044 

-and-

Mt. Michael R. Herman 
Assistant Regional Counsel 
Solid Waste & Emergency Response Branch 
U.S. Environmental Protection Agency 
Region V 
230 South Dearborn Street 
Chicago, Illinois 60604 

-and-

Peter w, Moore 
Assistant Regional Counsel 
U.S. Environmental Protection Agency 
Region V 
Office of Regional Counsel 
230 South Dearborn Street 
Chicago, Illinois 60604 

appeared on behalf of Plaintiff, 
United states of America; 

Mr. Steven M. Taber 
Ross & Hardies 
150 North Michigan Avenue 
Chicago, Illinois 60601-7567 

appeared on behalf of Ashland 
Chemical Company; 

Longoria & ' Idstine 236 1030 Chicago 
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APPRARANCES (CONTINUED): 

Mr. Joseph Mandonla 
wlldmanr Harroldr Allen & Dixon 
225 West V7acker Drive 
Chicago, Illinois 60606-1229 

appeared on behalf of 
Penn Central Corporation; 

Mr. William G. Dickett 
Sidley & Austin 
One First Naitonal Plaza 
Chicago, Illinois 60603 

appeared on behalf of 
Pre Finish Metals, Inc.; 

Mr. Jeffrey C. Fort 
MB. Lisa Anderson 
Gardner, Carton & Douglas 
Ouaker Tower 
321 North Clark Street 
Chicago, Illinois 60610-4795 

appeared on behalf of 
De soto. Inc.; 

Mr. Joseph V. Karaganis, 
Karaganis & White, Ltd. 
414 North Orleans Street 
Chicago, Illinois 60610 

appeared on behalf of 
American Can Company, Inc.; 

-trtr 
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APPEARANCES (CONTINUED): 

Mr. James T. J. Keating 
Mr. Dennis A. Berg 
Lav; Offices of James T. J. Reatingr P.C, 
Printers Row 
542 South Dearborn Street 
Chicago, Illinois 60605 

appeared on behalf of 
Premier Coatings, Inc. ; 

Mr. Edward J. Leahy 
Leahy, Eisenberg & Praenkel, Ltd. 
309 West Washington Street 
Chicago, Illinois 60606 

appeared on behalf of 
Scholle Corp.; 

Mr. David S. Finch and 
Mr. Harvey M. Sheldon 
HcDermott, Will & Emery 
227 West Monroe Street 
Chicago, Illinois 60606-5096 

Mr. Richard S. VanRheenen 
Cromer, Eaglesfield & Maher, P.A. 
Station Place 
200 South Meridian Street 
Indianapolis, Indiana 46225 

appeared on behalf of 
J & S Tin Mill Products Company, 
Inc., et al. ; 

1 
'J'J 
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APPRARANCRS (CONTINURD): 

Mr. John R. Adams 
Taylcrr Miller^ Sprowlr Hoffnagle & 
Merletti 
33 North LaSalle Street 
Chicago, Illinois 60602-2602 

appeared on behalf of Third-
Party Plaintiffs Desoto, et al, 

Mr. Roy L. Bernstein 
Gottlieb and Schwartz 
200 Rase Randolph Street 
Chicago, Illinois 60601 

appeared on behalf of Third-party 
Defendant By Products Management; 

Mr. Blanton 
Ice, Miller, Donadio & Ryan 
One American Square 
Box 82001 
Indianapolis, Indiana 46282 

appeared on behalf of 
Indiana Department of Highways, 

•w 
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WITNESSf 

Richard Beiee 

Direct Examination 

By Mr. Keatinqi 614 

R 

Depoaitlon Rxhibltss 

1 
2 
3 
4 
5 
6 
7 
a and 9 
10 thru 13 

615 
633 
6 80 
685 
690 
709 
718 
772 
773 

Lonqoria 6 Goldatlne 236 1030 Chlcaqo 
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MR. RPATXNGt Let the record reflect that 

this ia the continued depoeitlon of Mr* Richard 

Boicor and Mr. Roice is still under oath. 

RICHARD BOICR, 

having been previously duly swornr 

was examined and testified further as follows: 

DIRECT EXAMINATION 

BY MP. KEATING: 

Q. Did you bring the entire record on 

decision with you today, Mr. Bolce? 

A, Yes. 

n. Now, I understand it has been 

certified. 

Are there any present plans to add any 

additional record or documents to the R.O.D.7 

MR. TFNENBAUM: To the R.O.D, record? 

MR. KEATING: To the R.O.D. record. 

MR. TENRNBATJW: Let me state this. This 

would be a good opportunity. 

First, I will object to the question on 

the same grounds as at the last deposition. 

But, in response to the questions, the 

technical questions which were raised last tine 

about the administrative records, and in 

Longor*- & Goldstine 236 1030 Chicago 
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response to.those very minor technical issues 

that were raised, the Agency did go back and 

review the record and certified indices* 

And I am going to at this time provide 

you with a short document which makes 

preliminary arrangements for some minor 

corrections to be made to the record indices. 

T do want to emphasize, as is clear 

from the memorandum, that there are no 

additional documents or new documents to the 

certified administrative record indices through 

this memorandum. 

I have copies here for most people that 

want them. 

MR. KRATiNd} Counsel has just given me a 

document -- what are we up to last time for 

marking exhibits? 

Let's put Boice Deposition No. 1 for 

identification of .Tuly 5. 

(The document above-referred to 

was marked Deposition 

Rxhibit No. 1 for identification.) 

And counsel indicates that this is work 

that had been done regarding as best I can 

Longoria & Coldstine 236 1030 Chicago 
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understand it the organization of the R»0,D« 

Is that correct?* sir? 

MR« TRNRNnAHMt Hell* I think that I 

indicated what the memorandum was. 

It requests that certain technical 

corrections be made to the physical record and 

the Indices. It does not add any additional 

documents to any of the records. 

MR. RRATINC: My point is it a correction. 

MR, TRNRNRAUMi Let me rephrase that. It 

does not add any additional documents to the 

certified record index. 

MR. KRATIWI Okay. 

My question is* this la corrections 

then? 

MR. TRNRNHAUMi These are minor technical 

corrections such as the number of pages was 31 

rather than 29, during the process of copying 

two pages got reversed. Technical corrections 

like that* when people asked for copies of 

documents and so on. 

MR. KRATING: Thank you, 

Hy original question was* sir* is there 

any plan at the present to add any additional 

Longoria 6 Goldstine 236 1030 Chicago 
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record or documents to the R«O.D.? 

MR. TRNRNBAONt Objection. 

As we have Indicated in our legal 

memoranda to the court# the Agency does not 

presently intend to add any additional documents 

to the certified record indices. 

However, we have Indicated our 

willingness to work with any and all of the 

defendants. And if they feel that there is a 

document that was inadvertently omitted from the 

certified record indices, we will be glad to 

discuss that with them. 

And if we agree with your position on 

that, then we would agree that it should be 

added. Hut. we are not presently aware of any 

such documents. 

Of course, we have not received any 

letter from any of the defendants indicating 

that there is an omitted document. 

MR. KRATiNGi Do we want to allow hin to 

answer no. then? 

MR. TRNRNnAUNi I think that the papers may 

clear that. 

MR. KRATINO: I understand. 

Iiongoria & Goldstine 236 1030 Chicago 
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But I am aakinq, that's why I was qoinq 

to aak. I waa going to do it diffarant than tha 

other guya. T waa going to lika aak the wltneas 

and get an answer* and aak him anothar queation. 

Silly old way. 

MR. TENRNnAOH: That would be taking 

discovery into the compilation of the record. 

That issue is before the court. 

MR, KRATiKOs The record is not before the 

court* if somethinq is going to be added. 

That's my point. 

I am asking a simple question* if 

anything is goina to be added. X understand 

what your answer is. Z am not arguing with it. 

All T wont to know is if this is the 

record that you are contending that wa are going 

to have to review* ia there any present plan to 

have anything added? 

If there is not — 

MR. TRMRNRAflM} I think I answered that. 

MR. KRATlNCt Yea* you did. And next I will 

take your dep. 

Rut* right now I am just waiting for a 

no* if he is going to say that* he probably 

C 
Longoria & Goldatine 236 1030 Chicago 
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will* just to get an answer* so that we have 

some place to start. 

MR. TRNRNRAUMt As we have indicated in our 

papere» wo don't believe you have made the 

necessary showing to take discovery on the 

compilation of the record* 

MR. RRATIMCT T am asking something 

different* counsel. 

What I am asking is* you say It is a 

record-review. T am saying all right* if that 

is what your position is. 

X am saying is there anything else to 

add to the record* because if it is a 

record-review* I get a chance to know what is 

going to be in the record. 

MR. TRMRWRAHMi Well* if you want to aak* I 

would not object to a question to the witness 

asking him whether the Indices he has certified 

to the court as being the administrative record* 

whether those indexes* subject to these miner 

technical correctlona* are true and correct to 

the best of his knowledge today* 

lie can anawer that. 

HR. KRATlNni Okay* 

Longoria a Ooldstine 236 1030 Chicago 
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0« Are theee indexes true and correct to 

the beat of your knoeled<je today? 

A. With those corrections made in the 

mono. 

0. In Rxhibit No, 1? 

A. Yea. 

0. Do you have any plans to add any 

additional records to it? 

Kn. TRMRNhAOMi Same objection. 

A. T think we already diacuaaed that, 

nv Mn, KSATinr,, 

X am just askinq. And your counsel 

indicated he didn't. I was just askinq if you 

did, 

A, Aa Alan Tenenbaum said* we don't 

anticipate adding anything to the record, 

nut* if the defendants feel that some 

other documents need to be in the record* we can 

review that. 

0, Okay, 

Now* Exhibit No. 1 for identification* 

do you have it in front of you* sir* of today's 

date, 

NR. TRNeNnAUHi He have got one. 

Longotia a Ooldatine 236 1030 Chicago 
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1 Okay. 

2 BY MR. RBATINQl 

3 0, Can you tell mof air* what you did to 

4 propare this document? 

5 A. Mhat T did? 

6 0. Yea* sir. 

7 MR. TRMRNRAMK} Rame objection. 

R A. I spent about five hours going through 

R the recordf document by document. 

10 BY MR. RRATINni 

11 0. And did anyone aaoiet you going through 

12 the cecord for those five houra» sir? 

13 A, No. 

14 0, SOf Bxhibit No. 1 are the corrections 

15 baaed upon your review alone? 

16 MR, TRMRNBAUMt Raffle Continuing objection. 

17 A. No. We also used a contractor to help 

in review it. 

19 BY MR. KRATIMni 

20 Q. And what was the name of the contractor 

21 that asniated you during the five hours of going 

22 through the record to prepare Rxhibit No. 1? 

23 MR. TRNRNBAtiMt Raine continuing objection. 

24 A. Re didn't acconpany me during the five 

Longoria 6 (fOldstina 236 1030 Chicago 
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hours of qolng through. H« propsred hie own 

separate review. 

BY MR. KRATIMni 

0. All right. 

What is the name of the contractor that 

did the Dcparatc review then, sir? 

A. Pevelopment Planning Research 

Corporation. 

n. And what is Pevelopment -- what is the 

last name *>' Planning located, sir? 

A. They have an office in the Tranaunion 

Building. Ill West Jackson. 

0. Okay. 

What was the name of the individual at 

Pevelopment Planning that did the review for 

you. sir? 

MR. TRHRNPATjMt Same continuing objection. 

A. Michael Sobcsak. 

Q. Do you know how to spell the last name. 

sir? 

A, S-o-b-a-e-c — R-o-b-c-i-a-k. I think. 

Q. Nr. Sobcsak. has he helped in any other 

portions of the compilation of the R.0.D7 

NR. TRNRNDAnHi I an going to object. 

Longorla ft Ooldetlne 236 1030 Chicago 
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And at thla point I think I have tried 

to have bend over bockwerde in giving you eone 

information# even though it ie objectionable* 

At this point I think we are deep into the 

process of probing the compilation of the 

record. 

T am going to have to instruct the 

witness not to answer. 

MR. KRATINCr All right, counsel. 

Our response would be that we believe 

that it is relevant information as to what is 

contained in the record and how it was prepared. 

And we do not believe that your 

position as to record-review for this natter is 

correct. 

0. In Rxhibit No, 1 for identification# 

sir, did you find any documents that were 

missing from the n.O.D? 

It la not a great question. 

Did you find any documents that you 

thought should belong in the R.o,D. that were 

not there and have now been put in# even though 

they might have been listed before? 

MR. TRNRNBATiHt flame continuing objection. 

L 

bongoria & Goldstine 236 1030 Chicago 
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In addition# there ia an anbiquity in 

your question as to whether you are reCorrinq 

to# you said the R#o#o« You probably nsan the 

R.O.D. index or the physical record# I don't 

know which*. 

MR. KRATtnO: All riqht# the physical 

recor d. 

NR. TRNRNBAHNi As I have indicated at the 

beginninq# this speaks for itself# that no 

additional documents were added to the certified 

administrative record index that were not 

already identified. 

MR. RRATlMdt X am not saying that# counsel. 

T understand that is your position* 

Ny question goes to was a document 

identified# for example# In the index and not in 

the physical record or R.O.I). itself* 

MR. TRNRNBAifMi Mell# If it was in the 

index# thon it was in the R.O.D. 

There are a number of copies of the --

I used the word R.O.D.# which is your word# If 

it was in the certified index# then by 

definition that means that it is in the record. 

There are a number of physical copies of the 

Lonooria 6 Ooldstine 236 1030 Chicago 
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record. 

I don't really knew vhat you mean. Tf 

one particular copy that eae located in EPA*a 

office# and in the copying of documents it might 

have been put out of order* or removed* or 

whatever. I think that your question was 

ambiguous. 

MR. REATlNn: That was my question* yes. 

MR. TRHRNRATTHi That is made clear In this 

document. 

riR. KRATlwOi T haven't had the chance to 

read it. That is why T was asking. 

Was thore we are going to use your 

terms* counsel something listed in the 

certified index that was not in the record* a 

document itself? 

MR. TRNRNBAnMi As I Said, if it is in the 

certified index* by definition it is in the 

record* whether it is in the physical record. 

MR. XRATINq: That's what I thought you 

meant. 

MR. TENRNRAUNi At what time, you know* what 

time* what physical record* what location. And 

I don't thinh you aro entitled to take discovery 

ii^-T 
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into all of that. 

But. if you want to aak if tho witneao 

knows. 1 will object, but I have to hear the 

queation before X decide to instruct him not to 

answer. 

BY MR, KRATinqj 

Q. Do you know, sir? 

MR. TRNEMnAHNi What wss the last question? 

BY MR. KRATINCl 

0. My question aqain. was there anythinq 

in the certified Index, a document that was not 

physically in the record, do you know? 

MR. TRr4BMnA[?Hi Same objection. And also 

vague and ambiquous. 

If you know, you can answer. 

A. Okay. 

Well, as it states in the nemo itself, 

that there were a few documents that were not in 

the administrative record file that were 

identified in the administrative record index. 

BY MR. KRATINflt 

Q. Do you km 

air? 

A. It is right in thin memo. 

Longoria a Ooldatine 236 1030 Chicago 
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0> Ves. 

Can you toll mo what pago you are on or 

aomothing liko that? We will know where to 

look. 

A. The first two itema Hat the documonta 

that need to be Inaerted Into the adminiatrative 

record file. 

MR. TRNRNFiAUMi Counaol* if you look at the 

docuriientf It la divided into part 1 and part 3. 
* 

Part 1 involves technical correctiona to the 

physical record. Rverythlng in part 1 might fit 

within the category you are asking about. 

HR. KRATlNCt Counsel# if you want to 

explain to me the difference# part 2 la 

technical corrections to the adminlatratlve 

record index? 

MR, TRMFMBAtlMl Yes. 

Aa I Indicated before# that is# the 

record index had a number of columns and 

eomotimea there are very minor errors in the 

number of columns! it might say the document 

contains 24 pagoa# when upon recounting it 

turned out to be 26, Something like that. 

A. Also on page 2, it identifiea two 

Longoria ft Coldstlne 236 1030 Chicago 
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docunents that nead to be inaertodo 

Onder Midco II update 1* documenta 36 

to 49. I think we should note that these 

documents which were not present in one index 

wore all present in the other* I raeanf if not 

in ono file, adniniatrative record file* they 

were present in the other administrative record 

file. 

And also a lot of them were already 

sent to the defendants during the PIPS process 

or were generated by the defendants. 

MR. RPATlNGt Thank you. 

0. Then from your answer I understand that 

you have the record here today with all the 

documents in it, is that correct, you brought 

that today? 

NR. TRMPNnAUNf These changes have not been 

made to the physical record. They have not yet 

been made. 

This is a memorandum requesting the 

changes to be made. 

MR. REATINQl All right. 

0. You indicated that there are two sets 

of the physical recordr is that correct, sir? 

Longoris & Goldstine 
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A. What do you noan* you nean ono for 

Nldoo T and one for Hideo 1X7 

0. No. 

Aa I understood it. sir. you have a 

record here today and that there was another 

record that you found the docunenta in. they 

were either in one or the other? 

A. A lot of the documents# if not all# I 

think almost all the docuraonta liated# for 
<r 

inatance# that weren't present in the 

adminiatrative record file for Hideo I located 

at our regional office was present in the 

administrative record file for Hideo II* 

0. Okay. 

When you talk about two records# there 

ia one record for Hideo T and one record for 

Hideo TI? 

A* Correct. One record file# right. 

0. Record file. All right. 

I see on page 2 that on the fifth I 

gueaa you can call it paragraph it aayai 

"Hideo XI. update 

number 1# document number 

7B. This document ie no 

Longoria a Ooldatlne 236 1030 Chicago 
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lonqer contldered 

confidential•" 

Are you the one who has deoertified it? 

MR. TRNRMBAnni Objection. Inatruct the 

witneaa not. to answer. 

This document was produced at the last 

day of his deposition* Everybody was given a 

copy of this. 

A. That is another document that was 

present in the Hideo I record file. 

HR. TRKENRAOMi Walt. Hsybe I am confusing 

the documents. 

X am sorry. There was a confidential 

document that was given out at the last 

deposition. X would have to cheek and see if it 

is this one or not. 

MR. KRATlNdi My question* counsel# was as 

to his capacity to be able to certify it 

confidential or make it unconfidential. 

NR. TRNRNBAnHi That would be discovery into 

the record process. I don't think that I will 

accept that. 

NR. RRATlNQt It has been presented as part 

of the record now. And it used to be 

Longoria a Goldstine 23ff 1030 Chicago 
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confidential and now It la not confidential* I 

am aakino him how it artived at Ita preaent 

Btatua*. 

MP. TEMMNnAnHt Well, Bubjact to my 

continuing objection and alao the additional 

objection to tho extent that there was any 

attorney-client communications with reepect to 

thla document, If any, I don't know, you may 

anewec • 

bo not reveal any attorney-client 
f 

communications, if there were any. 

You can answer if you know. The answer 

ia subject to my objection. 

A. I think the record itself said it 

was — no, it didn't, maybe* 

It was determined to be attorney-client 

privilege at that time. 

BY MR. RRATIMGt 

0. Okay. 

Then it was later determined not to be 

an attorney-client privilege? 

A. Correct. 

0. All right. 

NR. KARAGANISI Just for Clarification, 

Longorla & Goldetine 236 1030 Chicago 
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Hhdt la documant number 78 that ve are referring 

to? 

(Conference between the witness 

and his counsel.) 

Mr. Tenenbaum. can we got a statement 

on the record as to what document number 78 is. 

plea Be 7 

BY MR, KBATTNCl 

Q. Do you know what document number 78 is? 

A. I»ll get it. 

A. Thia is present in the nidco T record 

file. It identifloB it as listlnq hazardous 

waste disposal at Mi.dco I and Hideo II. Also a 

tabulation of whether national notice letters 

were sent and responded to. Summary of waste 

disposal information on Hideo PRP*B. and that is 

everything. 

MR, KFATiMGi Mr. Raraqanis. does that 

answer your question? 

MR. KARAGANISI Yes. thank you. 

MR, KRATlNGi Maybe our host would be 

gracious enough to make a copy of that during 

the break, if we have one, and we will make that 

Rxhibit No, 2 for identification of today's 

hongoria & Goldstine 236 1030 Chicago 
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date# Bolca Depoaltion, 

(The document abovo'^referred to 

was marked Deposition 

Rxhlblt No. 2 for Identification.) 

Are you ready# counsel? 

MR. TENBNnAlTMt I'm ready. 

BY MR, KPATINCIl 

Q, Okay. 

Besides Development Planning# have you 

contacted any other outside company or agency 

regarding the preparation of this document that 

we have described as Rxhibit Mo. 1 for 

identification? 

MR. TRNRNRAnHt Same continuing objection, 

A. Any other department or agency or 

private company you mean? 

BY MR. RPATlNr, I 

0. Yes# sir. 

A. 2 don't remember. 

There might have been a different 

contractor prior to PRC. And also the 

Department of Justice reviewed the record. 

Q, And the Department of Justice? 

MR. TRNRNDAtjMi You are talking about 
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Exhibit No. If that la not the record? 

MR. RRATINGI YeSf Exhibit No. If sir. 

A. Ohf that. No. 

0. So the only one --

' A. Nhat do you mean now? 

0. Well, the document that has been 

produced today aa chanqea. 

A. Ohf no. T thouqht you meant the 

compilation of the adminiatrative record. 

0. All rlqht. 

A. Rutf aa far aa that memo. no. 

0. Thank you. 

MR. TRNENnAriMi Can you read back the 

queatlon? 

(The record waa read.) 

I juat want to for the record place my 

objection to the queatlon aa aomewhat vaque and 

amblquoua. 

The queatlon waa regarding the 

preparation of the document. I don't know what 

the queatlon neana by that. So let ne juat 

atate my objection. 

MR. RRATlNCt I waa talking about exhibit 

No. 1 for Identification of today's date. 

Longorla a Goldatlne 236 1031) Chicago 
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nn, TRNBNnAU'Ni Rven with respset to Rxhiblt 

NO. 1. I don't know what you mean by regarding 

the preparation of that document. 

BY MR. RRATTNai 

0. You have in front of you Rzhibit No. 1 

for identification, air. with today's date. 

Bolce Depooition. 

You indicated to us that you talked to 

Development Planning in preparation for these 

changeoi is that correct? 

MR. TBNFNnAnMf f^atno objection. 

MR. KFATlMGt That Is a preliminary 

question. 

MR. TRNRNBAOMi Continuing objection to this 

line of questioning is what 1 mean to be saying. 

NR. RRATlNGt There is no use objecting to 

that, that has already been answered. That is a 

preliminary question. 

MR. TRNRNBAOMi I objected to it when you 

first stated that question. 

BY MR. RBATINni 

0. You have to say "yes* to that one. I 

just asked you that a few seconds age. Then I 

get a next question. 

Longoria 4 Goldstine 236 1030 Chicago 
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A. You are saying I discussed this with 

him? 

Q. Tou discussed it with Development 

Planning^ Mr« Sobcsak? 

A. I wouldn't say I discussed It. I used 

their review In completing thiB» in conducting 

my own review of the record. 

Q. And have you contacted or received any 

other guidance from any other outside company or 

administrative agency in the preparation of this 

Rxhiblt NO. 1 for identification of today's 

date. Bolce Deposition? 

MP. TRNRHBADNt 1 need it read back, sorry* 

(The record was read.) 

I am going to object to the question to 

tho extent it is seeking any testimony regarding 

attorney-client communication. 

HR, RRATTNni That's why I phrased it that 

way. It wouldn't have to do with attorneys. 

MR. TRNRNBADNf Apart from attorneys? 

MR. KEATINGt Yes. 

NR. TENBNBAUMf Okay. 

Subject to my continuing objeotion* you 

can answer. 

Longoria ft Goldetlne 236 1030 Chicago 
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A« What does administrative aqenoy mean? 

MR. TKriRNPAlTNt Was anyone else involved 

with your work on this other than the one 

contractor you identified and ether than 

attorneys? . 

A. No. 

MR, RRATINGI Okay, thank you. 

0. As beinq the one who has overall 

responsibility for the development and 

investigation of any remedial measures to be 

done at the site, have you relied on --

Is that correct, would that be a 

correct description so far of your job? 

A. Yes. 

0. . Okay. 

Rave you relied on any other reports 

other than the remedial invastiqation done by 

the companies hired by the defendants in this 

case? 

MR. TRNRNBAriMi Objection, seeks to take 

discovery on remedy selection. 

MR. RRATXNOi T don*t caro about selection. 

MR. TRNENBADHi You may answer to the extent 

it is relevant to the cost issue. 

Longoria ft Ooldotine 236 1030 Chicago 
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You may answer as to anyone whose costs 

we are seeklnq to recovert You may give a 

qeneral description of what costs you are 

seeking to recovero 

A* T think the records and the information 

is in the administrative record for the aite* 

BY MB, KEATING: 

0. And other than the remedial 

investiqation feasibility studies done by the 

companies hired by the defendants* is there 

anything that you are relying on as to what 

types of waates were found at the sites? 

MR. TENEMBAGHi Relying on In what 

connection? 

MR. KEATING I As to a nscesaity to clean it 

up. 

MR. TRNEMBAnKt Ao it is phrased* I will 

have to object and Instruct the witness not to 

answer the question. 

MR. KEATlfiG: If there is some correction* 

if there is some form of the question* I am 

willing to rephrase it. 

MR. TENBNBAUMi 1 think that you asked him* 

the way you phrased it* what information was he 

Longorla a Goldstine 236 1030 Chicago 
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relying on in selecting the remedy. And that 

would bo discovery of remedy selection. 

MR. RRATlKGt I am asking him what other 

information -- strike it. 

I7hy don't you read the question back. 

If there is a correction that should be made. I 

will be happy to make it. 

(Tho record was read.) 

MR. TRNRMRAnHi To the extent, as a 

follow-up, that your question is trying to find 

out what information was relied on in selecting 

the remedy, that is objectionable, in our view, 

I instruct the witness not to answer. 

To the extent that you want to ask a 

question about someone else's liability, under 

Section 107 A, it might be --

MR. KCATiNGi I have some questions on that, 

too. 

My purpose in this, counsel, is to 

determine -- and I am not asking right now as to 

what he relied on — to determine, to make any 

determinations. I am asking what he relied on 

to determine what wastes were at the site. 

MR. TRNRNnAUNi That is why I asked you for 

Longoria a (loldstine 236 1030 Chicago 
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what purpoaa. if it la tot the purpose of 

selecting the remedy^ that would be 

objectionable* 

MP. KBATli-int I am not asking that. T might 

later and wo can go back and forth, and stuff. 

Right now I just want to find out how 

they determined what waate were found at the 

site. 

MR. TBNRMnAnMi t/oll. that is an allowable 

question, to the extent he wants to know the 

Agency's processes for determining the waste at 

the site in order to decide what parties might 

be liable. 

So why don't you — is that all right 

if he answers that question? 

NR. RRATTMCt Yes. 

A. Generally the information is in the 

administrative record. 

Although, it is possible that we could 

use other information to evaluate that that 

isn't presently in the record. Per examplOr 

information on the removal at Hideo IZ. The 08C 

report isn't done that — 

Oo The what report, sir? 

Longoria s Goldstine 236 1030 Chicago 
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A« 08C reporto 

There might be aome more Infornation in 

the 08C report on what wastes were present at 

the sitOo 

And also there is a study being done 

now by the Indiana Department of Public Health 

using Oerrity and Nilletf where they want to 

take a few more samples of the ground water. 

That might provide additional information on 

wastes disposed of at the site# I mean wastes 

that were present at the site. 

0. Anything else? 

A. No. Not that 1 can think of. 

0. I didn't get the first name Miller. 

A. Gerrity and Miller. 

0. Gerrity? 

A. Gerrity. 

Q* At the last depositlonr you indicated 

some differences with the opinion of Mr. Ball as 

to the — was it the type of wastes that were 

found at the site? 

A. I don't remember anything about that. 

0. Okay. 

What was your differentiation -- excuse 

Longoria a Goldstlne 236 1030 Chioago 
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Ball regarding his report? 

MR* TENRNnAUNt Same objection as the last 

time. 

A. You mean with hia final report? 

BY MR. KBATINGf 

0. All right. 

There was an interim report first, 

wasn't there? 

A. There were a number of drafts. Yea. 

0. There were a number of drafts. All 

right. 

Do you know how many drafts there were? 

A. I think there were about four drafts 

for Hideo I remedial investigation. Two or 

three for Mldco IX remedial investigation. And 

three or four for the feasibility study. 

Q. Feasibility study, for both sites? 

A. That is my guess, yes. about that. 

0. I am sorry. 

Row many were for feasibility, two or 

three? 

A. 
I 

I think there were three or four. 

s 
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C. 

0« About three or four» ell right* 

If we could 90 to the flrat one# the 

Nldco I site. Whet wee your difference of 

opinion with Mr. Bell es regerding the first 

three drefts and finally the final drafts? 

NR. TBNPNBAUMi Same continuing objection. 

A. Well# we accepted the final draft of 

the report. But# in previous drafts# first of 

all# the ,first draft was prepared by aeosciences 

Research Associates. 

Q. All right. 

A. Then the Hideo trustees procured RRH# 

Bnvironnental Resources Hanageaent# to take over 

the conpletlon of the remedial investigation. 

And they used -- they deleted or 

eliminated some Important data from use in the 

risk asaeasraent that Ceosciencea was using. 

They changed a number of the assumptiona that 

Geoacieocea was using in their risk assessaent. 

And they eliminated a lot of the graphs and 

tables that neosciences was using that made the 

information easier to understand. 

And so we objected to that. We had 

wanted that to be corrected. 

Longorla & doldstlne 236 1030 Chicago 
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0« You wantod that — 

A. As a raaulty basically the second draft 

presented by — prepared by BRM had to be 

reviewed in so much detail or even nore than the 

first drafts even though we had a lot of 

comments on the first draft also. 

Then they prepared ground water models. 

And just in general for the ground water models* 

as well as their risk assessments* it was very 

difficult. 

In the first draft they gave almost no 

documentation on the assumptions they used in 

their model or in their risk assessment. 

So in the first set we had to ask them 

what are your assumptions* how did you get this 

information. 

Then once they gave it to us* then 

there were a number of other assumptions that we 

felt were either unrealistic or not sufficiently 

conservative. 

Then we had to provide comments saying 

revise your assumptions. So we had to go 

through that process to get sn acceptable 

report. 

Longoria & goldstine 236 1030 Chicago 
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study --

Q. They did four of thesof right? 

A« Who did four? 

0, HWM, 

A* Pour of the feasibility studies. 

Q. Are we talking about the final 

feasibility study? 

A. I don't understand your question. 

Q. JOkay, 

You indicated there were four feasible 

studies that were done? 

A. No. T said there were three or four 

drafts. 

0. Drafts. X am sorry, you are right. 

Were you talking about the final 

feasibility study? 

A. I beg your pardon? 

0. Are you talking about the final 

feasibility study now? 

A. No. X an talking about the draft 

feasible study. The draft feasibility -- the 

feasibility study in general was prepared by 

Dames & Hoore# with oversight by RRM. Bsoept# 

Longoria & Goldstine 236 1030 Chicago - - • 
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HRN did some of tho risk SBsesBnont and ground 

water modeling work* And they did the oleanup 

action levels. 

We had to go through the same process 

on the ground water modeling and cleanup action 

levels. We didn't understand, they didn't put 

in their aesumptionB. 

When we got their assumptions# we felt 

they were unacceptable. Then they bad to reviee 

It. 

As far as Dames ft Moore# they said 

solidification basically could treat everything. 

We went back to our consultants or to our RftD 

people who said well# in general# solidification 

doesn't treat organics# especially volatile 

organics. 

So we had to go back and see what they 

were going to do about the volatile organics. 

RRN cane up with the idea of in-situ vapor 

oKtraction followed by solidification. 

0. That la in the final report? 

A. The final came up with that. 

Then we wanted to add# the previous 

drafts didn't include treating -- the 

Longoria & Coldstine 236 1030 Chicago 
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alternative of treating the ground water to 

drinking water standard prior to deep-well 

injection. And it didn't include the 

incineration alternative, which we felt wasn't 

properly — we thought we needed a detailed 

evaluation of that alternative, in order to make 

our deciaion* 

0. Is that it? 

A. I think as to all I can think of right 

now. 

0. You say the difference from the 

Geosciences' report from the first tnM draft was 

that important data was deleted. 

Do you remember what that was. air? 

NR. TKNSNBAUNi Same Continuing objeotion. 

A. The data included data on methylene 

chloride. I think methyl ethyl ketone and a few 

other parameters. 

BY MR. KEATING I 

0, Okay. 

Was that corrected in the second draft? 

NR. TBNBNBAUMt Same continuing objeotion. 

A. In the second draft I don't think it 

was fully corrected, no. 

Longoria a Goldstlne 23< 1030 Chicago 
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BY NR. KBATINCi 

0« Okay* 

Has it corrected in the final one that 

you accepted? 

A. Hellf yea* 

He told then they didn't follow the 

procedures in their own quality assurance 

project plan# which said that Geosclencee would 

do the data validation. 

Go they had to go through Qeosciences 

and satisfy then with F.PA's oversight as far as 

how the data should be treated* 

Q, Anything else you can think of about 

the data# sir? 

NR. TBNBNBADNi Game continuing objection. 

A. Offhand# t can't think of anything 

else. 

BY NR. KEATING I 

0. All right. 

You said there were certain important 

assumptions that was left out from the 

Geosciencee' report and the first ERM draft. 

Do you know what they were# sir? 

NR. TBNENBAnni Sane continuing objection. 

C 
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A. Thay included the aaeunptien that there 

would be exposure to the soil on-aite and 

ingestion of the ground water on-site* 

0. Okay. 

Geosciencea indicated that there would 

be consunption of the ground and water on-site? 

A. Right. 

Q. And RRM did not do that in Its first 

draft? 

A. Right. 

0. And that was part of their final 

accepted draft* was it not* sir? 

MR. TBNRNRAnHi Sane continuing objection. 

A. That's correct. 

BY MR. RRATIMGt 

o. You said there were important graphs 

and/or tables that were elininated from the 

first report* and to shortcut it just for. a 

second. 

Were those graphs ever added again? 

MR. TRHENBAONt Sane objection. 

A. Not all of them. Some of them were. 

BY MR. KBATINGI 

0, Okay. 

Longoria & Goldstino 236 1030 Chicago 



<50 

C' 

I' ̂  e 

1 

2 

3 

4 

5 

6 

7 

n 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

30 

21 

22 

23 

24 

The drafts that woren't added, the 

report was still accepted without then? 

A, Yes* We thought it was acceptable 

without them. 

0. All right. 

Basically I was asking you about Midco 

T. Is there any difference in the changes from 

the Geosciences report to the RRM report at the 

Midco II site? * 

MR, TRnRNnAUMt Same objection. 

A. There was a little difference, in that 

instead of doing both of them, they just 

submitted Midco I in the second draft. Then 

they used the ones that were generated on Midco 

I also to correct Hideo II. 

BY MR, KBATIMGi 

0. You objected to that? 

A. Objected to what? 

0. To the fact that they were using the 

sane criteria for Hideo I and Hideo II? 

A. No. I mean their second draft was 

basically only for Hideo I. 

Q. 1 see. All right. 

A. We gave then comments on Hideo I, then 

Longoria a Goldstine 236 1030 Chicago 
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they ueed those to work en Nideo II« 

I think maybe they had two drafts just 

on Hideo I before they qave another draft on 

Hideo XI. 

0. All right. 

And there was a final draft from HRH 

that was accepted? 

MR. TRNRnnATTMs Can T have accounting 

objection to this? 

MR. KRATIMG: Yes. 

MR. TRNENnADHi Thank you. 

A. That's correct. 

BY MR. RRATIffGi 

0. Now# the feasibility study# Danes fi 

Nooro indicated that solidification would treat 
•s 

all of -- I want to see if 1 ean articulate 

it -- all of the problems regarding the 

different wastes in the soil? 

A. That is v;hat they Indicated in their 

first draft. Yes. 

0. And would that also include the ground 

water also? 

A. No. Just soil. 

0. Okay* 

Longoria a Ooldstine 236 1030 Chicago 
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BRHf did they dlaegree with that? 

A, Well# T presume RRN» this was being 

submitted# or the report wee being prepared by 

Dames a Moore. But# f understood that CRN had 

oversight of the report* They were transmitting 

it. So I presume that they agreed with it at 

the time. 

Q. Your contractor indicated that this 

solidification would not treat volatile 
* 

organicsr is that correct? 

HR. TRNRNnAUMi Wait a second. 

Let me object to the foundation. I 

don't know that you characterized what he said 

correctly* 

MR* RBATtNOi I am eotry. 

A. Oh. 

Well# really# it was mainly our -- the 

key personnel in our office# research and 

development# indicated that volatile organics 

would probably largely be driven off during that 

process# and not treated* 

0. Did they indicate which ones? 

A* Who? 

0* The people in your department* I just 

Longoria a Goldstine 236 1030 Chicago 
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got roeearch and davolopnent* 

la that tho reaoarch and developnent 

dopartment# did thay indlcato which volatilo 

organica would not bo properly treated by 

Bolidification? 

MR. TRNENnAUMi Sano objection. 

A. They auggeated that all volatile 

organica would basically be driven off* most 

likely. 

MY MR, KEATING I 

0. Then is it correct to say they were 

agreeing with the Danes i Moore position? 

A. No. 

Damee & Moore*a position is that it 

would be incorporated into the solidifiod mass 

and essentially immobilized. 

0. Oh. 

You moan driven off into the ground 

water ? 

A. No« driven off into the air. 

0, Okay. 

0. You said that RRM, that you did not 

understand their assumptions in the final PR? 

A. No* I didn't say that. 
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0» Okay. Go ahead. You are probably 

right. I got it written down wrong. 

BRM'e asBunption in the PS. did that 

cause any problems for you? 

MR. TfSNRNnArtMi In the draft or the final? 

MR, RRATING: We are talking about the draft 

right now. I am sorry, the draft. 

A, You said Damea & Moore's assumptions? 

0, You said that CRM la supervising Dames 

t Moors as regarding solidification, if I 

understand it correctly? 

A, That was my understanding of the 

arrangement, yes. 

Q. Okay. 

And so CRN had some assumptions in the 

draft PS that caused you some problems, is that 

correct ? 

MR. TRNCNBAitMi Assumptiona or lack thereof. 

MR. RRATINGI I have got "not understand 

their assumptions.* That is the note I wrote of 

what he testified to. 

MR. TRNRWRAnHi At some point he said 

something like they didn't provide their 

assumpti ons. 
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MR* XSATITRSI Thdy didn't provld«* 

MR, TRNRNnADMt At BOinn point* X don't 

know. 

MR. RRATZNCi Okay. 

MR. TBNeNRAOHi Sonebody did. 

BY MR. KRATTNOi 

Q. RRN did not provido aasumptions for tho 

draft P8| la that correct? 

A. What I meant to Indicate ie that RRH 

conducted the risk aaoesamenta and the ground 

water modeling for the feaaibility study* And 

in general well* not the -- tho cleanup 

action level. 

And in general it was difficult to 

determine* baaed on their first draft what 

aasumptions they were using in this dooument to 

reach their conclusions* 

0. In the final draft* did they provide 

the aasumptions that you found necessary? 

A* They provided enough documentation for 

us to accept the draft* yes* the document. 

0, The problem with the draft PS as far as 

you were concerned regarding the ground water* 

the treatment of the ground water* was what* 

I. 

Longorla & Qoldatine 236 1030 Chicago 



SS€ 

( 
1 

2 

sir? 

MR, TRMRNRADHt flsms objection. 

A. Their assumptions were unrealistiCf 

vers not adequately conservative. 

BY NR« RRATINqi 

0. This is Where we get down to the 

percentages. 

Can you explain to me why they weren't 

conservative enough and how conservative -- how 

much more conservative you wanted then? 

A. I would have to look at the documents 

and look at the review comments and response to 

that. All of that is in the administrative 

record. 

HR. TRNRffBAnMi We have gone really far 

afield into the remedy selection. X will allow 

you some leeway. 

NR. RRATlNr,t I am going down to the final 

one and asking. 

0. The other one you talked about was 

incineration alternative, you needed that in the 

final FR to your assumptions oni is that 

correct? 

A. Wo needed the incineration option to 

Longorl«t Joldatlne 236 1030 Chicago 
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Bak« our final dociaion on the renedial action* 

0* vrhy la that? 

A« Wall, incineration waa choaon as tha 

boat demonatratad available tachnology for a 

number of haaardoua vaataa. Including a lot of 

tha hazardous constituents, a lot of hazardous 

wastes that contained the same haaardoua 

constituents as detected on the site. 

Also, there was the impression we got 

from talking to poopla in the Midco or the 

representatives on the Midco Steering Committee 

that in situ vitrification wasn't going to be 

seriously considered as an alternative. 

And, therefore. It was more important 

to have some type of thermal treatment 

alternative that would be seriously considered 

at the site. 

0. Okay, 

So you were going to give them an 

alternative on the Steering Committee that could 

be seriously considered? 

A. Yes. 

0, Okay, 

That waa corrected in the final draft 

( 
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alBo# vaen't it? 

X am aorry* Did I cut you off? 

A» No* Mo• 

0* Okay. 

That la a cardinal rule. 

A. That's correct. Incineration uaa used 

in the final feasibility study, was evaluated. 

0. Okay. 

And the final draft was acceptable? 

A. Yes. 

0. Okay, 

You indicated that you worked out these 

problems on the drafts for the investigation and 

the feasibility studies with RRH, corrected then 

or straightened them out. or whatever words you 

used. 

Who did you talk to at 6RH? 

A. Our contact was Roy Ball. 

0. Okay, 

And each time that you talked to RRN. 

it was with Roy Belli is that correct? 

A. No. Sometimes I talked to Elsie 

Nillano. Dr. eisie Nlllano. 

0. That was less frequent than Nr. Ball? 

I. 
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A, Toward tha ond» it wao actually with 

Blala and not with Roy Ball* 

0* Than when you are talking about tha 

and, than* would it ba that tha FS final draft 

would ba baaically agraamanta that you reached 

with Rlaia Millano? 

A* I don't know what you nean by an 

agraemant* 

Q. Whan you aakad then to do aomatbing and 

thay did it. Row la that? 

A. Right. 

0. That's not an agraanent to sa. but it 

ia aonathing. 

waa that baaically with Blaia Millano? 

NR. TBNRNBAUMi Same objection. 

A. I don't know really. 

Blaia Millano was involved in tha 

project throughout CRM'a involvement and Roy 

Ball was always tha main contact and Rlaia waa 

under him. 

0. And when wa talked about the 

inveetlgation of Midoo l, tha changaa from tha 

Geoaciancea to tha final accaptad dooumantr you 

talked to Roy Ball about thoea changaa 

Longoria a Goldatine 23< 1030 Chicago 
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neoassaryf such as tha data ehangae and tha 

tables and graphs that vara dalatod? 

A. Yas» I think throughout tha **• it was 

usually Poy Ball was the main contact. 

Q. Did he ever tell you why they ware 

willing to change the things that you requested? 

NR. TBHRNDADNs Sane objection. 

A. I think as a general rule he never made 

any explanation on that# provided any 

explanation. 

ny MR, REATTNGr 

Q. All right. 

Did he ever write to you or you receive 

any correspondence fron RRN explaining why they 

were naking these changes pursuant to your 

request? 

MR. TRNRMRAnMt Same objection, 

Tou can answer to the extent you 

remember• 

A. As a general rulsr I don't remember him 

providing any written explanations as to why he 

was making the changes# as far as I can 

remember. 

BY MR, KFATIMGl 
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0, All right# Bit. 

Thon final quoatien then* Sitting hero 

today# you have no objection to the final PS aa 

it vas preaentedi ia that correct? 

A* Mell# we accepted it. 

Q. Okay. 

That meana no objection to it? 

A. r don't think we think -- I mean# T 

think it could be improved, 
' * 

Q. But you have accepted it? 

A. Yea. 

0. Okay. 

Were you part of the group of 

individuals or did you singly doternine what 

companies or entities would have a 106 order# 

administrative order# iaaued against it? 

MR. TRNSNnAHMt Can I ask for a 

clarification. 

Are you asking whether he participated 

in the Agency's exercise of its prosecutorial 

discretion to Include# or are you asking whether 

he was involved in a determination of whether 

they were liable under the 107 Act? 

MR. RRATINOI No. Neither of those 

Longoria & Goldatine 236 1030 Chicago 
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I aa asking it he by hlaself or with 

anyone else was part of a group that determined 

that a 106 order should be entered against 

whatever defendants the 106 order was entered, 

I am not asking how it is done. 

MR. TENRrmAOMt I will let you answer 

subiect to my objection. 

To the extent the question is 

attempting to seek any attorney work product or 

delIberativo'-process privilege information --

MR. I am not asking that» whether 

his attorneys decided. 

MR. TENENnAnMi It is a deliberative process 

privilege as well. I am not sure what it is you 

are asking. 

If you understand the question, though, 

you can answer it as long as you don't give away 

any of the attorney-client communications or 

those of Agency deliberative processes. 

A. Basil Constantelos mads the decision to 

issue the order. I was involved in the process. 

NR. FINCH I Before the next question is 

asked# we want to state for the record that we 

Longoria & Ooldatine 236 1030 Chicago 
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wish to oxorolso our right to oek follow-up 

quoBtiono or oupploaontal quoations on tho 

subject matter areas that hsve been addressed 

thus far today. 

This is a new subject matter area» I 

think# so my statement relates to everything up 

to this point# and t will reiterate it when we 

get into another area as well# if appropriate. 

MR. RFATiHOi This io one of my harder 

questions. 

0. Do you know how the spell Constantelos' 

name for the court reporter? 

A. C-o-n-a-t-a-n-t-e-l-o-a. 

0* ^as this the same group that decided to 

issue a lawsuit against those defendants# do you 

know# sir? 

A. X don't understand your question. 

0. Okay. 

There wea a lawsuit issued against 

certain defendants — 

MR. TRNRNRAUMs Objection. 

This is going into attorney-client work 

product matters. I am going to object. 

MR. KRATINOI X don't want to ask about the 

C 
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attornoys* I will just ask about whothsr ho was 

part of the group. I am eotry, I will rephrase 

the question. 

0. Were you part of the group that decided 

as to whether to issue or file a lawsuit against 

the same defendants that had the 106 order 

issued against then? 

A, You mean the lawsuit filed in 1979? 

0. Wor In 1909. t believe it waSf wasn't 

it? 

MR. TeWRNnAHMt Are you talking about the 

second amended complaint? 

MR. KRATIMG: Second amended complaint. 

MR. TRNENBAUHt I can't imagine that — 

1 can't see where your question is 

leading other than into attorney-client work 

product matters. 

MR. RCATIWGI I won't ssk about the 

attorney. I am just asking about him. 

I an not asking about what he said to 

attorneys or anything like that. I have a right 

to know whether he was part of the group, X 

have an idea of what his capacity la as overall 

guy. overall responsibility for development. 

Longoria & Goldstine 336 1030 Chicago 
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Why don't you road it back* 

(Tho rooofd was road.) 

Tho queotion waa tho ona boforo that. 

Why don't to road the question back* 

(The record was road.) 

MR. TR^7ewRA0Ml The question presumes that^ 

imbedded in the question is a presumption of 

attorneyclient communications between this 

witness with attorneys. As well as --

MR. KRATlNGr X am not asking if he 

communicated with you at all. 

MR. TKMRNDAnMi It is built into your 

question. You presume that there was a group. 

MR. RRATlNGt Anyone could communicate with 

an attorney. Mr. Constantelos could do it. 

That is an objectionable question, so X 

won't ask it. I won't ask about what he 

communicated to you. that is improper. 

I am just asking if he was part of a 

group or did he do it individually. It is just 

a basic tenant that tho defendants should be 

allowed to know who is suing them. 

MR. TRNRWBAUMi The Onited States is the 

named plaintiff. 

Longoria a Goldetine 23d 1030 Chicago 
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NR. RSATINQI That's tcus. Now WO havs that 

anorphous mass, but ws havs to dsoids who in tho 

Onitad States is the one who decided to sue 

th em. 

NR. TSNRNRAnMi That's is s different 

question. 

He vents to know who. If you know. He 

wants to know who in the Agency has authority to 

or at the Department of Justice has authority to 

make a de'cision to file suit, is that your 

question? 

MR. RRATINC: I like that one. It is not 

exactly. I mean, but I will let him answer that 

one. 

MR. TRNRNRAOHl Well, if it call 8 for S 

legal conclusion. T will object. 

MR. KBATlNOf Wait a minute. No. no. 

You can't give me a question and then 

say this is your question then say you are 

objecting to your own question. 

MR. TRNRNBAUMi That wss my interpretation 

of what you were asking. Is that not what you 

were asking? 

HR« RRATiNGt I WSS Willing to qo slong with 

Longoria a Goldstine 7U 1030 Chicago 
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MR, TBNRNBAnNi I thought that is what you 

wero Baking, 

ny MR, KRATINGi 

Q, Ware you part of any group or did you 

do it Individually, doclda to sue the same group 

that had the 100 order entered against them, 

sir? 

A, What do you mean by a group? X don't 

understand you, 

Q. X don't know if you did it 

individually, that is why I have to put it -- X 

can make it into two questions, then. 

Did you individually, sir, decide to 

file a lawBuit against the ease people, the same 

companies that a 106 order wes entered against? 

A. No. 

0. Okay. 

Did you participate in a group that 

decided to file a lawsuit against the sane 

companies that a 106 order was entered against? 

MR, TBNBNRAnNi Objection, calls for a legal 

conclusion and seeks to obtain testimony 

regarding attorney-client connonicationSf 

Longoria & Ooldstine 
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attorney work product and doliberativo'-proooaa 

privllegoo 

HR« KBATiNGi Are you going to let hln 

anawer that one? I don't want to know what he 

aaid, I just want to know if he la in the 

group, 

MR, TRMRNRAnKt In the group that decided to 

sue? 

MR, KBATINGS Yea, 

MR, TRNRNRAUKt That la alSO ambiguous as to 

what you mean by decided to sue, 

Rutf If you understand it* subject to 

my objections, and without revealing anything of 

those privileged natters, you can try and 

answer, 

A, I was involved in that process. But, I 

don't know — in the whole process, but T don't 

know what you mean by group, 

BY MR, KBATINGt 

Q, More than one person, 

A, Z was Involved in the process that lead 

to your being — being sued, 

0, Had you, sir, made any independent 

determination, I am talking about you at this 
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timer I an talking about the Ageneyr eir» made 

any Independent determination aa to nhat 

entities sent PCBs to the Hideo X or Hideo XX 

sites? 

A, Independent determination? 

0. Do you know who did it? 

A, All we know is what is in the 

depoaitionsr the request for admiasionsr the 

Interrogatory responsesr the 104 responaesr the 

104 IS responsesr the shipping dockets* permits 

and permits applications* and other information 

we have. 

Q. Based on all of khat» sir# do you have 

any information today as to who sent PCBs to the 

site? 

HR. TENRNBAOHt Object. Re just referenced 

voluminous documents. 

If he has the information on the top of 

his head* on the tip of his tongue? 

NR. KRATlNGi That's what I am asking. 

NR. TBNBNBAONi All right. We csn find out 

if he knows. But* it is not really fair to 

expect him to be able to be familiar with all 

that material. 

Longoria S Ooldstine 236 1030 Chicago 

•a _ 



<1^ 

(•/ 

8 

9 

0 

C 

NR. RRATiNOt Yott knovy If hc knowf* 

It it is in the docunsntSr tbs only ono 

I havo to quostion about is othor docunonts. X 

an going to ask him if thoso aro inoludod in tho 

record. 

Butf I am juat asking what ho knows and 

than the rest of the documents that he listed is 

where it would tell me. T understand that. 

HR. TRNRNnAHMi Re wants to know whether you 

know off the top of your head without looking at 

documents. 

A. No. 

BY NR. RBATINGt 

0. No. 

I just want to know off tho top of your 

head if you know what entities sent PCBs to the 

site? 

A. No. X don't. 

0. Okay. 

Do you know of any entities that sent 

arsenic to tho site? 

NR. TRNBNBAOni Again, all this is without 

looking at documents? 

NR. RBATINQI That's right. 

Longoria ft Goldstino 23« 1030 Chicago 
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0. These would be in the same doounents, 

is that rightr air? 

A» Te a• 

0« Okay. 

A. I think we have information on arsenic 

being sent to the site by soma parties. 

0. By who? 

A. X would have to review the records to 

do that. 

Q. Sitting here you don't know by 

your self 7 

You have to answer out loud. No. you 

have -- you can't shake your head# the court 

reporter can't take that down# 

You said no# right? 

A. What? 

,0. You said no# didn't you? 

A. That'B correct. 

Q* Okay. 

Sitting here today# off the top of your 

head# do you know any companies that sent 

cyanide to the site? 

A. We have some information that some 

companies or PRP's sent cyanide to the site. 

Longoria a Goldstlne 236 1030 Chicago 
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0« Do you know tho nanoa of thoeo rftfhfc 

now» air? 

A, No* I would have to look at tho 

rocorda* 

0* You aaid that* you gave me a long list 

of documenta that you said are in the record 

that you would rely on to make the 

deterninationa aa to who aent theae typea of 

material a* 

MP* TBNRNBADKi Wait. X don*t know if he 

aaid they are in the record* 

Re gave you a long liat of documenta* 

I could be wrong* 

MR* KBATXNGs That*a my queation* Re aaid 

other documenta* 

0* Are all theae documenta that you talked 

about* are they in the record* air? 

A* Okay. Let*a aee* the depoaitiona are 

available* Right* 

0* All right* 

MR* TBNRNBAnMi You mean the adminiatrative 

record? 

The depoaitiona wouldn't be in the 

adminiatrative record* 
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A. Alght. 

NR« TBNRNRAONi 8on« of than might actually. 

Q. Soma of then probably acOf right? 

A. Yea. 

MR. TRNRNBAiiMt Somo Of them were 

deposltlona in the --

NR. RRATlNGt Some depoeitions are in# eome 

are out. Okay. 

A. .Okay. 

The 104 R reaponaee are --

MR. TRNRNnAUMi Walt. 

A. -- of the varioua partleo. 

BY MR, RBATINGt 

0. They are in the record# aren't they# 

104 B reaponaea? 

MR. TRNRMBAnni Not of non-defendanta. 

BY MR. RRATINOl 

0. The non-defendanta' 104 R reaponaea are 

not in the record# all right. 

A, The Dehart and Intec ahlpping documenta 

are in the record. 

The requoBta for admiaalone are 

available* The reaponaea to requeat for 

admlaaiona. The reaponae to requeat for 

Longoria & Goldatine 236 1030 Chicago 



"•.ISr 

674 

c-

t 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

IB 

19 

20 

21 

22 

23 

24 

production of docunenta is available* Pernit 

and parait applications. I an not sure wbethar 

those are —- I don*t think those are in the 

record. 

0. The applications, I didn't get the 

first part? 

A. Pernlt and permit applications. 

Responses to interrogatories are available. 

0. The non-parties would not be in the 

record, is that true again? 

A. What? 

0. Are the interrogatory answers in the 

record? 

NR. THNSNBAUNt Of parties? 

NR. RBATXNOl YeS. 

MR. TRWRNBAOHt Re wsnts to know if the 

interrogatory answers in this case are in the 

record. 

A. No. Not all of them, I don't think. 

BY MR. KRATINOt 

0. Okay. 

A. Some of them might be. I think that is 

about it. 

0, Okay. 
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That's all the doounenta* right? 

A, YOB, 

Q* And theae docunenta? 

A* There might be other docunenta that we 

haven't --

Q» That are not in the record? 

A, That we haven't organised. 

Z neanf my understanding ia that in the 

liability cases we can continue to develop 

information. 

0. You don't put it in the record? 

MR. TRNRNRAHHi Not necessarily* 

BY MR. KRATZMHi 

0* Okay. 

X want to be able to find out# Z want 

to go find the PCn guys. 

Would I be able to go to your office 

and get all these documents that you have just 

told me about and look them over? 

MR. TRHF.NBAiiH( In terms of documents that 

are court pleadings in the case that you already 

have# it is as easy for you to get them* You 

must have them. 

MR. KRATiNGi The problem I have is the term 

Longoria & Goldstine 236 1030 Chicago 
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other doeumente. 

When he eays other doeumonto# 1 don't 

know what other doounenta they are» and X can't 

give then a nana beeauae X don't have a nane for 

them. 

0. I am juat tryinq to find out other 

documenta that miqht be developed or continually 

being doveloped. 

Where would I get thoae? 

A. I don't know. We would have to review 

and aee whether you can look at thenr I'm not 

aure. I am not sure T know everything that we 

have at thia time. 

0. Okay. 

X am juat aaking* there ia a location, 

your office would be it. where the other 

documenta would be located! ia that correct? 

MR. TGNRNBAnMi There are attorney work 

product documenta aa well. 

MR. RCATiNCt All right. 

No. I don't want attorney work product 

beeauae I can't look at thoae anywaya. Juat 

documenta that I can look at. 

NR. TRNENSAOMi Documenta that are in the 

Longoria 6 Coldstine 236 1030 Chicago 
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rooerd you can look ot at BPA. 

104 R — 

MR, XRATlNGt And thooo that aren't in the 

record? 

MR. TRNRNRAUMf 104 R reaponaes, if they are 

not in tho record for non-defendanta# those are 

at RPA. 

A. Yea. 

BY MR. KRATIHGI 

0* It is the elusive other docunente that 

X am interested In. 

Would they be at the RPA alao? 

MR. TENRNBAOMi Dnleas they are attorney 

work product they would be. 

MR. RRATlNGt Fine. Then they would all be 

there. 

0. More third party stuff. 

Do you remember talking to a Judy 

Becker of the Indiana-Minneaota State 

Coordinatioof the Office of Regional 

Administrator 7 

A. You mean Judy Deck. B-e-c*k? 

0. B-e-c-k-e-r. 

A. Just Judy Beck. B-e-c<-k. 

Longoria a Goldstine 236 1030 Chicago 
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0« Oh# I an sorry. 

MR. TBNBNBAUMi What did you ssy that was of 

what? 

A. She ia th« Illinoia-Indiana State 

Coordinator. She works in the Regional 

Administrator's Office. 

BY MR. RBATINGl 

0. Okay. 

Oo you remember talking to her about 

the Midco 1 salinity problem? 

MR. TRMFTJBA«Mi Objection. 

You may answer in terms of any 

diacusaions pertaining to liability# pertaining 

to salinity issues# but if it pertains to remedy 

selection# then I would instruct you not to 

answer. 

A. Yes. I talked to her. 

BY MR, KBATIMG I 

0. And what did you talk to her about the 

salinity problems at Midco I? 

A. Basically 1 called her just a few weeks 

ago to help answer some of the interrogatories. 

And asked her whether she had had conversations 

with the State of Indiana# about whether Valdus 

Longoria t Goldstine 236 1030 Chicago 
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AdamkuB had had disoussiens with the State of 

Indiana. 

0. And did Mr* Adankus and Ha. Beok say 

that they had talked to the State of Indiana 

reqardinq -r 

MR. TBNENRAOKt Wait. 

BY MR. RRATINGl 

0. the salinity --

MR. TRNBNBAUMt Liability? 

BY MR. KBATINOf 

0. — liability? 

A. 1 only talked to Judy Beck and she said 

that there had been some type of diseusslons on 

it. 

0. And did she tell you what the 

discussion entailed, air? 

A. No# she didn*t. 

0. You were asked# we are still at Midco 

I# you were asked — strike that. 

Nr. Bob Black of the Indiana Departiiient 

of niqhways asked you certain questions about 

what wastes you knew about that had been sent to 

the Midco I Bite reqardinq the salinity isauev 

is that correct? 
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A. I don't think that vaa Don Black. One 

of hia ropcoaantativoa. 

Q. You wrote back to Don Blacky didn't 

you? 

A« You are probably right. I would have 

to check to make aura. 

0. Okay. I have a letter here. 

They asked about whether you had any 

infornation about pickle liquor being sent to 

the site*, the Midco X site again, siri ia that 

right, air? 

A. 1 think that's correct, yes. 

Q. Okay. 

Why don't we make this Exhibit No. 3 of 

today's date. 

(The document above*referred to 

was marked Deposition 

Exhibit No. 3 for identification.) 

HR. RARAGANISI Jim. would you identify the 

letter for the record? 

NR. EBATINGI Exhibit No. 3 Of today's date 

is a letter from Nr. Poice to Nr. Don Black. 

Q. Rave you had a chance to read that. 

sir? 

C 
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A, y«s. 

Q. Okay« 

And you Indlcatod that thora ware no 

records found indicating the disposal of pickle 

liquor on the site* right* sit? 

A, Yes* that was based on reviewing the 

shipping documents. 

0. And that was --

A. And the 104 E response* response to 

RPA*B 104 E request. 

Q. And that Inquiry was to determine 

whether there were any kinds of wastes that were 

sent that would contain chloride? 

A. That*s correct. 

0. Salt? 

A. Yes. 

Q. It was later made a determination by 

the USEPA that the chlorides if the water at the 

Hideo I site had come from the IDOH sitei Is 

that correct* sir? 

'A. X don*t think that's, correct. 

I think we determined that the IDOH 

site likely contributed significantly to that 

salt contamination. 
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Q, Okay. I will rephrase my questlorir 

then. 

There was a determination made later 

that the salt from the IDOH site contributed 

significantly — significantly contributed to 

the chloride in the water at the Hideo I sitey 

is that right? 

A, Correct. 

0. Okay. 

And there is a way of doing that by 

fingerprinting or determining the salt, where it 

came frorar isn't there? 

A. It is primarily based on looking at the 

ground water data. The data on chlorides in the 

ground water. It appears that the highest 

concentration is near IDOH. 

Q. The study, there was a study asked for, 

wasn't thersf by the USEPA, to have the State of 

Indiana do a study as to the chloride problem? 

A. Yes. 

USEPA conducted some sampling of IDOH 

and some surrounding wells. 

Q. This data is in combination with the 

Hideo I site problem of chloride and the Ninth 

Longoria & Goldstine 236 1030 Chicago 
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Avenue site chloride problemsi is that right? 

A. Yes. 

Q, Did you find similar problems in the 

water at the Ninth Avenue as well as the Hideo I 

site? 

A. At the Ninth Avenue dump the chloride 

levels, the chloride levels at Ninth Avenue dump 

were considerably lower than at Hideo in 

general. 

Q. Vlaa it determined that the chloride 

levels at the Ninth Avenue site were 

significantly contributed to by the salt on the 

IDOH site? 

A. I am not sure about Ninth Avenue. I 

know they think some of it is from IDOH. I*m 

not sure whether you could call it significant 

or not. 

0. Does the salt in the water at the Hideo 

I site have any distinguishing characteristics 

that you remember, sir? 

A. All we did, we analyzed for sodium and 

chloride, and they were both high. We really 

didn't go into any distinguishing 

characteri sties. 
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Q, Any potassium? 

A, There was some potassium. Bubr there 

was more potassium at Midco II than at Hideo I. 

Q. The chlorides that were found at the 

Midco I siter I have here 29,000 milligrams per 

liter. 

Is that about right, sic? 

A. That sounds reasonable, at least in 

part of the site. 
) 

Q. Okay. 

The sodium, 27,600 milligrams per 

liter. Does that sound about righti sir? 

A. That Is probably right, at least on 

part of the site. 

Q. And it was found that this 

concentration would significantly increase the 

cost of disposing of the water off-site, is that 

correct, sir? 

NR. TENRNBAUM: Wait. Hold it a second. 

Can you read that back, please? 

(The record was read.) 

Okay. 

A. I wouldn't say that particular 

concentration, but the overall concentration. 

Longoria & Goldstlne 236 1030 Chicago 



685 

I r 

c 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

which would be the average amount pulled in by 

the — 

(Discussion had off the record.) 

Overall, the high concentrations of 

salt or loading of salt would make it more 

expensive to dispose of the ground water, yes. 

at Midco I. 

Q. I will show you. sir. Exhibit No. 4. 

which appears to be a May 4. 1987 certified mail 

letter to Donald Lucas. Deputy Director of 

Highways. Department Operations. Indiana 

Department of Highways, and it asks for 

responses to be sent to you. 

I will show you the letter, sir. 

Can we have that as a group exhibit. 

please. 

(The document above-referred to 

was marked Deposition Group 

Exhibit No. 4 for identification.) 

A. Yes. 

Q. For the record, we have got 15 pages. 

And they start, what is the term that you use 

when you mark the numbers? 

NR. TENENBAUMt Bates, 
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MR. KEATING X Starting with Bates stamp 

2000517 to 2000531. The letter is basically a 

104 B request. 

Q. Would you describe it like thatr sir? 

A. That's correct. 

Q. Okay. 

And it was sent to the Indiana 

Department of Highways? 

A. That's correct. 

0. Okay. 

Do you know if you have ever received a 

response to this 104 E request? 

A. Yesr we have. 

Q. And is that part of the record? 

A. No, it is not. Not the administrative 

record for the unilateral order or the record of 

deci sion. 

0, Okay. 

And that is something that is In youx 

office, if we ask to look at we could see, too? 

A. That's correct. It has been produced 

for some of the respondents already. 

Q. Which ones? 

A. I don't know. I would have to look. 
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Q, Do you remember the reeponse from the 

Indiana Department of Highways? 

A. Generally I think I remember. Yes. 

0. What did it say? 

A. They had sent this information on their 

salt, bidding document for their salt, that is 

all I can remember. 

And later — 

Q. I am sorry. Later, something happen 

later? 

A. Later ERM sent the information on 

cyanides being present in salts. 

So we sent them a followup letter 

asking for information on additives they put in 

their salt. 

0. Is it your understanding sitting here 

today, sir, that one of the additives that they 
I 

had in their salt at the IDOH site contained 

cyanide? 

A. That's correct. I guess that is fairly 

common additive. 

Q. The letter refers to a belief that 

there was a run-off from the salt piles at the 

IDOH facility on to the Midco I site and then 
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seeped Into the ground. 

Do you remember that* sir? 

A. That's correct. 

0. Sitting here today, is that your belief 

as to where the salt — a significant portion of 

the salt in the ground water at the Hideo I site 

came from? 

A. That's my believe, yes. 

Q. Then the cyanide would just flow along 

with it, wouldn't it? 

A. Yes. 

Q. Okay. 

Did you look at all the pages on this, 

sir?, 

I am not going to ask you specific 

questions. I couldn't read some of the pages 

and I was wondering if the copy that you might 

have at your offices was more legible? 

A. Yes, we have got a legible copy of 

that. Yes. 

Q. Thank you. 

The letter said that you decided not to 

negotiate an agreement to have the IDOH conduct 
t 

a study at that time. Hay 4, 1987. 
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Are you Indicating that later you did 

have them do a study or that you did a study In 

their stead? 

A. We just did our own study. Later they 

have done studies on their own. 

Q. That is the Heritage study, is that 

right? 

A. There was an engineering company called 

Heritage Remediation Service that conducted some 
I 

study for them. 

Q. Did you ever read that? 

A. Yes, Z read It over. 

0. Do you have any disagreements with that 

study, sir? 

MR. TENBMBAUM: I am going to object unless 

he has a chance to review It. 

MR. KEATING: Okay. 

Do you want to do that at a break? 

Maybe he could look It over. I will go to the 

bathroom and he has to read it. Do you want to 

take a break? 

MR. TENENBAUM: Yes. 

(Whereupon a short recess was had.) 
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(The document above-referred to 

was marked Deposition 

Exhibit No. 5 for identification.) 

(The record was read.) 

BY MR. KEATING! 

Q. We are talk about Exhibit No. 5 for 

identification# the Heritage report. 

A. Yes. 

I have read it overr and mainly issues 

related to the salt discharge or release. 

And I haven't had a chance# of course# 

to evaluate the analytical results in the 

document. And this hasn't gone through our 

quality assurance review. So we are really not 

addressing those issues. 

But# on page 2, second paragraph# the 

last sentence I found a statement I disagreed 

with# where It sayst 

"Both the recent 

study and the prior site 

investigations# (RIs) failed 

to clearly define the 

contaminant transport 

mechanism that has caused 
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dissolved salt contaminants 

(e«g»» chlorides) to migrate 

from the IDOH Subdistrict 

site, against the prevailing 

northerly ground water flow 

direction and hydraulic 

gradient, and be deposited 

in the ground water 

underlying Nidco I site." 

'l think that the RI clearly indicated 

what that mechanism was, which is we thought 

that there was a salt pile stored next to the 

Midco Bite, and that rainwater probably ran off 

the pile on to the Hideo site in the northern 

part of the Midco site, which at that time was a 

swale, which has since been filled in. 

So it would have contaminated that 

swale, and the swale would have recharged the 

ground water. That is what we think. 

Q. And that is based on your estimate of a 

probability of what happened? 

A. Yes. That is not the only one. 

Do you want to know all of them? 

Q. I am sorry. Yes. 
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1 A. Some various statements related to that 

2 same issue I disagree with also» 

3 0. Is there any specific page that that is 

4 on, sir? 

5 A. Based on that I would question 

6 statements like on page 3, first paragraph. The 

7 second to the last sentence sayings 

8 "Assuming that bulk 

9 contaminant transport is in 

10 the direction of the 

11 prevailing northerly 

12 component of the ground 

13 water flow, the elevated 

14 dissolved chloride levels 

15 detected in samples from 

16 wells located in the 

17 northcentral portion. • • and 

18 along the eastern boundary 

19 of the Midco I site do not 

20 appear to be attributable or 

21 related to IDOH'S storage or 

22 handling operations." 

23 Q. You disagree with that? 

24 A. I don't know that we disagree, but > 
we 
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e. 

think there is a contaminant transport mechanism 

on to the Nidco sites which probably could have 

affected oven those portions of the site. 

The same statement made on page 25, the 

first paragraph, the second to the last 

sentence, regarding the contaminant transport 

mechanism. 

On page 32, under section 4.6, the 

first paragraph, the second to the last well, 

the last -sentence. 

I don't have the personal knowledge 

that this is Incorrect, but it appears to be 

incorrect. That is, it sayst 

"Contaminant levels 

and mass loadings in the 

pretreated ground water 

should not exceed those 

present in many industrial 

dischargesi... " 

I think that is incorrect. Although I 

haven't looked at the actual data. 

And the second part of that sentence 

after the semicolon, I don't think is correct 

either, although I really don't understand what 

Longoria & Gol^stine 236 1030 Chicago 



694 

1 It Bays. 

2 Q. All right. 

3 Anything else, sir? 

4 A. No. 

5 Q. Does the salt at the Hideo I site have 

6 any dietinguiahing charaeterlBtics regarding 

7 calcium content that you know of. sir? 

8 A. Not that I know of. 

9 Q. Okay. 

10 How about potassium content that you 

11 know of, sir? 

12 A. You mean what is in the ground water? 

13 Q. What is in the ground water. Yes. sir. 

14 A. I think the RI report theorized that 

15 the potassium was relatively higher at Hideo II. 

16 which said it was from that aluminum wastes that 

17 were deposited at Hideo site. 

18 Q. Is that the slag at Hideo II? 

19 A. Yes. what has been called the slag. 

20 Q. And that was from a dumping or --

21 A. Pilling of the area with the aluminum. 

22 secondary aluminum waste. 

23 Q. Secondary aluminun wastes? 

24 A. which as opposed to Hideo I. potassium 
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was lower* So there was some dletinguiahing 

characterletice. 

Q. That slag at the Nldco II site, did you 

make any determination aa to whether that 

postdated — or strike that — predated the 

operation of Mldco at that location? 

A. I think we think it predated the Midco 

operations, yes. 

Q. Did you ever have any indication where 

that slag may have come from — 

A. Yes. 

Q, — US Reduction? 

A, Yes; Based on — 

Q. Right. Okay. Go ahead, sir. Sorry. 

How did you make a determination it 

came from US Reduction. 

A. There is two ways I know of. One is 

there is information in the recent deposition of 

Robinson, I believe it was Marin Robinson, that 

indicated that US Reduction, aoroeone was 

disposing of US Reduction's wastes around Midco 

II at that time. 

And also just the fact that US 

Reduction is the only secondary aluminum 
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smelting facility in the area. 

Q. And did the indication of a higher 

potassium level in the salt or in the water# 

excuse me# at the Midco II site indicate to you 

that it came from the slag from the secondary 

aluminum operation? 

A. To tell you the truth# I'm not familiar 

with that relationship. That was a theory 

promoted by I think it was Geosciences. 

Q. What was it that indicated to you that 

the slag from the secondary aluminum operations 

could have caused a chloride problem at the 

Midco II site? 

A. Would you repeat the question? 

0. Yes. 

What makes you think that the slag at 

the Midco II site caused the chloride problem 

with the water? 

A, Okay, 

Well# to go chronologically as far as 

my awareness. It was theo-rized by I think it 

was Geosciences that the waste was from a 

secondary aluroinun smelting operation. 

And we got information from our records 
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that showed that that was -- that waste was high 

in salt* 

We also sent an Information request to 

US Reduction. They sent us information that X 

believe indicated it had elevated salt 

concentrations. And then most recently the 

Robinson deposition. 

Also I thinK. yeSf there was a plot in 

the remedial investigation that showed the 

distribution of the aluminum on the site, the 

high aluminum waster and it appeared to agree 

with the distribution of chlorides in the 

aquifer below the site. 

Q. Is it your opinion that the high 

chloride content in the water would create a 

higher difficulty with its disposal off-site? 

A. Yesr the situation is the same as at 

Hideo II. 

Q. At Hideo I do you know of any tests 

that indicated that an anticaking agent called 

potaslum blue was found in the water? 

A. No. We didn't test for that. I 

understand that that is one of the things 

Gerrity and Miller wants to test for. 
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0, And do you know what that would --

where that would come from? 

A. Where the -- what was It? 

Q. Potasium bluer 1 guess it is. Excuse 

me. Is it Prussian blue. Anyone can join in 

right now. 

Anticaking agent, it ie from the salt 

at the IDOR. A tricky item. 

Do you have any indication that it 

comes from the salt from the IDOH? 

A. Yes. 

I think their information request, 

response stated that they used it in their salt.. 

And also we ran — I think Geosciences ran total 

cyanide tests and they detected total cyanide in 

the waste, which presumably would have come from 

there. 

Q. Prom the — 

A. Prussian blue. 

Q. Prussian blue. 

And was the cyanide that was found 

consistent — strike that. 

Was the cyanide that was found in the 

water consistent with the type of cyanide that 
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would come from the Pruaelan blue? 

A, We didn't test for that, anything that 

would differentiate'that. 

Well, that's right, we did total, one 

round of total cyanide and cyanide amenable to 

chlorination, but I didn't note any 

relationship. 

None of the reports pointed out any 

relationship based on those results. 

Q. ' Sitting here today, sir, do you have an 

opinion as to whether any of the cyanide that 

was found in the water in the Hideo I site was 

related to the salt from the IDOH facility? 

A. I think some of it came from IDOH. 

Yes. 

Q, Okay. 

Do you want to tell me what your 

opinion is based upon? 

A, Well, first of all, that their 104 E, 

the 104 E response from IDOH stated that salt 

contains the cyanide containing anticaking 

agent. 

And that besides contamination of salt, 

high salt contamination due to storage on the 
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Bite, naturally the cyanide would have also run 

off. I preaume it would have run off with the 

salt. 

Andr third, there was one monitoring 

well on the westside that had some cyanide in 

it. And that would be a fairly unlikely to be 

affected by Midco I. 

Q. All right. 

Do you know if there is any 

negotiations now with the State of Indiana, IDEM 

or IDOH regarding the discharge of any water off 

of the Midco I or IDOH facility? 

A. What do you mean by negotiation? 

Q. Are you negotiating with them to have 

this water discharged? 

MR. TENENBAUNx I am not suro. Are you 

asking is there currently a negotiation? 

MR. KEATING: Yes. 

MR. TENENBAUM: What subject of negotiations 

are you asking about? 

MR, KEATING: Getting the water out of the 

Midco I and IDOH facility to a point where it 

can be discharged or it can be deep welled. It 

can be anything. 
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MR. TBNBNBAUMi All right. 

A. We are not negotiating with the State 

of Indiana. 

BY MR. KBATINGt 

Q. Okay. 

Nowr there are new regulations# state 

regulations# I understand# for the discharge of 

waters that are containinated — or# strike that. 

/There are new regulations regarding the 

discharge of waters from contaminated sites or 

from industrial plants# I understand, in the 

State of Indiana. 

Do you know anything about them# sir? 

MR. TENBNBADM: Row would that be relevant 
! 

to an issue in this case? 

MR. KBATINGt If he knows# watch. We are 

going to ask him about if this type of 

wastewater can be discharged. 

MR. TENENBAUMt If what? 

MR. KBATINGt If this type of waste can be 

discharged. 

MR. TENENBAOMt I will object. I don't see 

how it is relevant to — 
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MR. KEATING! I am juBt BBklng if he knows 

about it. 

MR. TENENBAOMt Let me State my objection. 

MR. KEATING! All right. 

MR. TENENBAUMf You are asking after EPA 

made its selection of remedy and issued its 

administrative ordersr you are asking for facts 

that occurred after that? Is that what you are 

asking? 

MR. KEATING: No. 

I am asking if he knows about any new 

standards from the State of Indiana as to the 

treatment of ground water. A better way of 

saying it is ground water after it has been 

treated. 

MR. TENENBAUM: Well* I will let him answer 

subject to my objection. 

But» as I said, it sounds like you are 

asking for information that is not calculated to 

lead to the discovery of admissible evidence. 

Subject to my objection, if you know, 

you can answer. 

Also I am not surer maybe you are 

asking for a legal conclusion, too. I will 
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object on that groundr too. 

You are asking him for what the 

applicable legal standards are. 

MR. RRATlNGt I am asking if he knows about 

the standard that has been changed. 

MR. TRNENBAUH: That calls for a legal 

conclusion, what the applicable legal standards 

are. 

MR. KRATlNGi No. I am asking if he knows 

about any' changes. 

MR. TBNENBAUH: HOW would he know if there 

was a change in the legal standard, without 

making a legal conclusion as to whether there 

was such a change. 

MR. OLIANt He could read the Indiana 

Register. He probably looks all the stuff that 

Indiana sends the EPA. 

MR. TENENBAUM: Subject to my objection, if 

you know the answer, you can answer. 

A. I am aware that the State of Indiana 

amended their water quality standards. 

BY MR. KEATING I 

Q. That is a better way of phrasing it. 

All right. 

L-
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A. I don't know whether that is going to 

affect any dlschargeo 

Q. Okay. 

But let me just ask a question^ then 

you can give me that answer. 

Do you know if those changes in the 

water quality standard by the State of Indiana 

would affect any discharge of ground water after 

it has been treated from the Midco I site? 

MR. TENRNBAUMt Same objection. 

A. I don't know. 

BY MR. KEATING: 

Q. Okay. 

Would there be anyone at the USEPA who 

would have that type of information? 

NR. TENENBAUH: Same objection. 

A. I'm not sure. 

BY MR. KEATING: 

Q. Do you know of any objection by the 

USEPA to the discharge of ground water after it 

has been treated into one of the POTW's or the 

Calumet what is it River? 

MR. TENENBAUM: ObjectiOHr that One I will 

have to instruct the witness not to answer. 

Longoria & Goldstine 236 1030 Chicago 



i U w 

C:-
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

You are asking a question about remedy 

selection. 

MR. PORTi Excuse me. Could I have that 

question read back, the one that the instruction 

not to answer was baaed on. 

(The record was read.) 

NR. TEMENBAUMt Wasn't that one o£ the 

issues in the remedy selection? 

MR. KEATING: I don't know, because I don't 

know if there has been a change because of the 

changing of the water quality standards from the 

state. 

I am just trying to make a 

determination because there has been a change in 

the water quality standards of the state, and if 

the state would accept the discharge of the 

ground water after it has been treated in a POTW 

or the Calumet River, whether there is an 

objection to that from the USEPA. 

There has been a change. I understand 

they have a remedy selection, but something has 

happened in the interim and I just wondered if 

that has changed the position of the USEPA. 

' MR. TBNENBAUMi Changed the position of the 

e 
Longoria & Goldstine 236 1030 Chicago 

TT.—T 
.'•""Ay.-' 



70tf 

r.-' 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

USEPA on the selection of remedy, is that the 

question? 

NR. KEATING: No. As to whether it is an 

objection. 

You are not going to change as a 

remedy, I understand that. But, there may be an 

objection before that there is not an objection 

for now. 

That may be a basis, could be a basis 

for changing the remedy, but I am not asking 

about changing the remedy, because I understand 

your position is I cannot ask about changing the 

remedy. So I am asking about is there just any 

objection, 

MR. TENBNBAUMi I am going to object on the 

ground that it calls for speculation. 

You have a premise — and it is 

hypothetical, speculation and hypothetical. You 

have a premise in there which has a lot of facts 

in it that there is no foundation for and 

speculation as to certain facts. Also in part 

calls for a legal conclusion. 

MR, KEATING: I am not asking for any legal 

conclusion. I don't know how he could give me 
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one on that. 

He la not the one that's making — he 

said he doesn't have — he doesn't know of this 

change. 

I am asking if he knows of an 

objection, that is all. 

If somebody is saying, well, we are 

going to object based on these new water quality 

standards anyways. I understand you have your 

remedy all picked out. 

MR. TEHRNBAUM: I think you are asking, 

aren't you asking a legal question as to when 

the remedy is selected, if there is some change, 

what is the effect of that? Isn't that what 

your question is? 

MR. KEATINGt I am not asking about the 

change. I am asking if he knows if there is 

still an objection. I am not asking for a 

change. 

MR. TENBNBAUH: What is the difference? I 

don't understand it. 

MR. KEATING! The difference is you have 

already selected your remedy. I am not asking 

him to change the remedy. I am not asking you 
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to change the remedy* 

All I am asking for is If there is an 

objection based upon these changes* 

Nowr you know, if there is no 

objection, then at some future date there might 

be a request for a change* If there is an 

objection, there still might be a request for a 

change* But, I would like to know if there is 

an objection* 

MR. TENBNBAUMt I am going to have to object 

again on numerous grounds* 

It is hypothetical, speculative, 

assumes facts not in evidence* Asks for a legal 

conclusion, and I think it may be -- I am not 

sure, but I think it sounds like it is asking 

for the witness to right here exercise the 

Agency's deliberative process with respect to 

some future hypothetical request to change the 

remedy* 

I don't think we are going to do that 

here at a deposition* 

MR. KEATING I I didn't imagine you would. 

MR* TENENBAUMt Sounds like that is what you 

are asking* 
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MR. KBATINGI If you hav« more facte that I 

should add to the hypothetical» I am willing to 

do that. If you know of any fact you want me to 

add to the question. 

MR. TENENBAUMl It WOUld Still be 

hypothetical if we added more hypothetical 

facts. 

NR. KEATING I You are objecting that there 

are facts not in evidence* I am willing to put 

any facts into the evidence that you want. I am 

willing to build up any foundation you think is 

necessary. 

MR. TENENBAIJM: Those would be all 

speculative, hypothetical. We don't know what 

the facts are going to be* 

MR. KEATINGt All right. 

Then we have exhibit number, are we on 

6. Exhibit No. 6 of Boice Deposition of today's 

date. 

(The document above-referred to 

was marked Deposition 

Exhibit No. 6 for identification.) 

I show you what I have marked Exhibit 

No* 6 of Boice's deposition which is a water 
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quality criteria for speeifio standardsr final 

rules from the State of Indiana. 

MR. TBNENBAUMJ What is the question? 

MR. KEATINGt Do you want to read it back, 

I think I just marked an exhibit. I don't think 

there is a pending question. 

MR. TENENBAUM; I am sorry, 

BY MR, KEATING: 

Q. Would that document assist you in 

foundation or adding additional facts into the 

record to answer the question? 

I was trying to remedy the objection. 

MR. TENENBAUM: I don't See anything on here 

about the POTW's or the Calumet River. 

MR. KARAGANISi Mr. Tenenbaum, those are 

stream water quality standards for the State of 

Indiana. They would obviously affect both 

POTTO'S and going to the river, because those are 

the water quality standards that would govern 

both the river and the discharge by the POTW's, 

MR. TENENBAUM: I know they might affect it. 

But, I don't see any specific references to the 

ones that would apply there by name. 

MR. FORT: Mr. Tenenbaum. 
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A« I think the answer Is that it doesn't 

help. 

MR, KARAGANISi I think the question is have 

you got any objection to water that meets those 

chloride standards being turned loose in the 

State of Indiana's waters. Is that what we are 

trying to get at? 

MR. KEATING: Yes, 

A. I think it is an Agency determinationf 

and it is' it going to take someone sitting here 

saying yes or no. 

Q. Okay. 

My question went to that. Sitting here 

you don't know of any new objections based upon 

the new water quality standards, do you? 

MR, TENENBAUM: Again, I am going to have to 

object. 

It seems to me that the entire thrust 

of your questioning is asking for a 

deliberative-process decision right here in 

front of everybody as to a position that the 

Agency would take on a matter pertaining to 

remedy selection. 

MR. KEATING: No. 

C 
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What I am asking, if he sees a document 

and someone says: *Well, did you see that new 

standard that just came out from Indiana, Boy, 

oh boy, that's garbage. We are not going to 

ever go along with that." That is the kind of 

thing. 

Then you would indicate to me, he would 

said yea, I have heard some objections based 

upon that. 

MR, TENENBAUM: ROW would that be relevant 

to any issue here? 

MR. KEATING: It would lead to relevant 

material if at a later time, through the grace 

of God, the remedy selection was changed because 

there is a new happening here, the State of 

Indiana has changed their water quality 

standards. 

MR. TENENBAUM: Anything issues pertaining 

to remedy selection are decided on the 

administrative record. This is not deposition 

testimony. 

MR. KEATING: I will bet he is going to say 

no. 

MR. KARAGANIS: Is the change by the State 
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of Indiana to their water quality standards in 

this administrative record? 
J 

If it is not in the administrative 

record, you can't say that he can't inquire 

about it, because it is limited to the 

administrative record. The document is a 

document that he can ask about. 

MR. TBNENBAUM: It is not relevant to any 

issue that is presently pending in the case, is 

it? 

MR. KEATINGt It could lead to relevant 

material as to where the water goes. 

MR. TENENBAUM: Well — 

MR. KEATING: I am not asking him to change 

the administrative record. 

I am not asking him to make a decision. 

I am not asking him to make any decision 

process. 

All I am asking does he know of any new 

objections based upon this. 

MR. TENENBAUM: Any new objections? 

MR. KEATING: Any new objections either 

based upon this or in the face of this new 

change to the water quality standards in the 
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State of Indiana. 

NR. TENENBAUM: Wouldn't that presume that 

the Agency has studied this? 

MR. KEATING: He can look at me and say we 

never saw It before. That is a quick end to 

this line of questioningr I will tell you that. 

MR. FORT: Mr. Keating, let me make sure Mr. 

Tenenbaum is aware of what is in the 

administrative record, although I am sure he is 

familiar with it. 

It is that the United States 

Environmental Protection Agency after the record 

of decision took the position that there was a 

state regulation that was governing the 

discharge of treated water, either to a POTW or 

to a surface water, such as the Grand Calumet 

River, and it was the state regulations that 

were at issue here. 

The state regulations were undergoing 

review, that issue was .discussed with USEPA, and 

now we have a new standard. 

This new standard is not in the 

administrative record that you have compiled. 

I think Mr. Keating is trying to get at 
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the question of whether or not D8EPA would look 

to the state standards for guidance and 

considering alternate remedy suggestions, 

MR. TENENBAUM: I don't think that is a 

proper basis for discovery. 

A decision was made on the 

administrative record as it exists* and that 

decision can be judged on the basis of that 

record. 

MR. FORTt Mr. Tenenbaum* it goes directly 

to the responses that the defendants, many of 

the defendants made, that we wanted to 

investigate this issue as part of going forward 

under the administrative order. 

So, I don't see how it is not relevant 

to all of the issues that Mr. Sheldon detailed 

the last time that we were here, as to all the 

issues that are related to this general question 

of discharge point. You call it remedy 

selaction. 

There are many, many variations on that 

issue that this is certainly legitimate grist 

for discovery. 

MR. RARAGANlSt Let me just add, penalties 

Longoria & Goldstine 236 1030 Chicago 



71« 

r-^ 

c. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

are being sought from us on the basis of our 

refusal to obey a 106 order which says you shall 

not discharge into a POTW or the Calumet River. 

The basis of that "shall not" is presumably a 

state regulation. 

There is now evidence in this 

deposition that there is a state regulation that 

has changed the rules. And if we are entitled 

under state rules to discharge to the river* 

that affects our sufficient cause with respect 

to our defense under 106. 

So we are entitled to raise this and 

inquire about it* to see whether or not we have 

sufficient cause. 

MR. TCNRNBAUM: This regulation was not in 

existence at the time that you violated it^ 

MR. RARAGANIS: You are Baying we are 

violating it today. You are saying we are 

violating EPA*s order today. 

We saying we aren't because* among 

other things* we should be entitled under state 

law to discharge into the river. We are 

entitled to discharge to the river. 

And we are entitled to inquire about 
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that under our sufficient cause defenser at a 

ninimun. 

NR. TENENBAUM: Well» as you knowr the issue 

of the effect of the sufficient cause issue has 

been briefed pertaining to discovery before the 

court. 

I don't really see that that issue 

provides you with any additional rights to 

discovery in this connection. 

MR. RARAGANlst Mr. Tenenbaum, if it is 

legal under state law for us to discharge to 

state waters, we cannot be in violation of an 

EPA order that says discharge in a accordance 

with state law. 

And one of our areas of inquiry here 

since, you are seeking penalties from us. is can 

we be in compliance with state law by 

discharging to state waters. 

If you are seeking to preclude us from 

that inquiry, you are preventing us from 

complying with the law. 

MR. TENENBAUMt Again. I am going to have to 

object to the question. The water quality 

standard by itself really doesn't have any 
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meaning without an allocation. 

(The document above-referred to 

was marked Deposition 

Exhibit No. 7 for identification.) 

BY MR. KEATINGt 

Q. I will show you what I have got marked 

as Exhibit No. 7 for identificationr July 5, 

Boice deposition. It is a memo from a Mr. 

SutfiHf Charles Sutfin. 

Do you know Mr. Sutfin, director water 

division? S-u-t-f-i-n. 

You have to answer for him. 

A. Yes. 

Q. Okay. 

And it goes to Mr. Basil Conetantelos. 

And the question asked is can these 

waters, treated waters — I am going to show it 

to you in a second — be put into the -- put in 

the POTW8. And it says that even if they are 

treated, it cannot be put in the POTWs, due to 

the high chloride and total dissolved solids 

remaining in the water. 

Here, I will show you that, sir. 

MR. TENENBAUMi What is the question? 
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MR. KEATING s I just want him to look at it 

for a eecond. 

0. That's going to be Group Exhibit No, 7 

containing 3 pageSf I believe. 

Have you seen the documentf sir? 

A. YeSr I see it. 

Q. Do you believe based upon your 

experience and knowledge of the arear that there 

can be a change in the opinion of Mr, Sutfln 

based upon the new standard promulgated and 

accepted in the State of Indiana? 

NR. TENENBAUMt What was that? 

BY MR. KEATING: 

Q. for the discharge of treated ground 

water ? 

MR. TENENBAUMt What was the question? 

(The record was read.) 

Object, speculation, hypothetical. 

This whole line of questioning. 

NR. KEATING: I will withdraw the question. 

It calls for speculation. 

Q. Based upon your experience, sir, would 

you believe that there can be a change based 

upon the new criteria of water standards in the 

V. 
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State of Indiana? 

MR. TENENBAUM: Object. Seeks premature 

deposition testimony and/or judicial review of a 

matter that has not been decided or presented to 

the Agency and is not present in the case in the 

form asked. 

MR. KEATING! V7e will Certify that question. 

Q. Would you be able to answer that 

question if your counsel allowed you to do sor 

sir? 

MR. TENENBAUM: Subject to the objection, 

you can answer whether you would be able to 

answer on your own. 

A. No. 

BY NR. KEATING! 

Q. You couldn't answer it, then I don't 

need it certified. Okay. 

One of the reasons that treated water 

could not be discharged into POTW's was because 

of the high chlorine content, is that right, 

sir? 

MR. TENENBAUM: Objection. Direct you not 

to answer, seeks testimony on selection of 

remedy. 
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MR, KEATING I It Bays BO in the document. 

NR. TENENBAUMs Well — 

NR. KEATING I He already answered that from 

before. This is like a preliminary question. 

He said that one of the reasons that you have a 

problem discharging is because of the high salt 

in the water. 

MR. TENENBAUMt I think what he answered 

before was a question about cost, not selection 

of remedy'. 

MR. KEATING: Oh. 

I think the cost was that it could not 

be discharged into a POTW or the Calumet River 

and the cost was that it would have to go 

someplace else. 

I mean, this just a preliminary 

question. I presume that he already answered 

it. 

Q. My question is whose standard was used 

as to the amount of chloride that would be 

discharged, or could be discharged? 

MR. TRNENBAUM: Same objection and 

instruction. 

The only thing he can answer in this 
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area I think is queetlona about how much more it 

would cost, or something like that, 

NR. KEATING I I am asking him what standard 

is used. Not the administrative way that they 

apply the standard, but what standard is used. 

Is it the USEPA standard, the State of Indiana 

standard? 

NR. TENENBAUMt You have to take as a given 

the decision for purposes of discovery and you 

are — 

MR. KEATING: I am doing that, I am saying 

when they use this standard, what standard is 

used? 

MR. TENENBAUMs You are asking what standard 

did they use in making their decision? 

MR. KEATING: No. 

What standard is used to make a 

determination that it is not dischargeable into 

the POTW because of high chlorine content of the 

water, as listed in Exhibit No. 7, mentioned in 

exhibit No. 7. 

MR. TENENBAUMt I am sorry. 

I am going to have to instruct him not 

to answer that one because there is no way, that 
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iB nothing other than asking him what the basis 

for the Agency's decision was. 

MR. KEATING: That's right, I understand 

that. And your objection is you are not going 

to allow us to know about how the decisions are 

made. 

I thought you were going to allow us to 

know what — 

NR. TENRNBAHM: The decisions are explained 

in the record. 

MR. KEATING: Okay. 

Q. Do you know how the decision was 

explained in the record, sir, as to the 

dischargeability of the treated water into the 

POTW? 

MR. TENENBAUMi You have to look in the 

record for that. 

MR. KEATING: No. I can get to ask him if 

he knows. 

MR. TBNEMBAUM: NO. 

MR. KEATING: I am testing his credibility. 

MR. TENENBAUMi Testing his credibility on 

what issue? 

MR, KEATING: Credibility, remembrance. 
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NR. TENBNBADHi The question io does he know 

what standard was used? 

MR. KEATING I Right. 

MR. TENENBAUMt Wellr Subject to my 

objectionsr you can tell him whether you know. 

Butr I am not going to allow you to 

have him explain the basis for the Agency's 

decision. 

MR, KEATING: I don't want him to do that. 

BY THE WITNESS: 

A. Generally, yea. 

Q. Was part of the standard the State of 

Indiana water quality standard? 

MR. TENENBAUMt Objection, instruct you not 

to answer. 

BY MR. KEATING: 

Q. Can you answer that question if your 

attorney allowed you to do so? 

MR. TENENBAUMt Same objection, but you can 

answer if you have the answer. 

A. What was the question again? 

BY MR. KEATING: 

Q. Would you be able to answer that 

question if your attorney allowed you to do so? 
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A, And what was the previous question? 

Q, Why don't you read it backf both of 

then. 

(The record was read.) 

MR. TENENBAUMt What would your answer if I 

allowed you to answer, subject to my objection. 

A. Probably partially. 

BY NR. KEATING I 

Q. Now, you refuse to answer that 

question based upon your attorney's 

instructions, sir? 

A. What? 

Q. Are you refusing? 

A. I did answer it. 

NR. TENENBAUNt The previous question. 

MR. KEATING: The first One. This is the 

way you got to do it. Otherwise I asked, like 

the last one you said I couldn't answer it 

anyways. Then we don't certify it. 

A. Yes. 

Q. Certify that question outside the 

record. 

You have talked about run-off before 

when we talked about salt. 
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I8 cun-off In your mind whon tho area 

floods because of rain and that water and soil 

willr therefore* run off the sitey la that what 

it means to you? 

A, Run-off could be just water running off 

a pile and running off the site over the surface 

of the ground* or through water* streams. 

Q. Would there be a difference in water 

that stands upon the site as opposed to water 

that runs off the site in your mind regarding 

its potential hazard? 

A, Probably* yes. 

Q. Okay. 

What would the distinction be* sir* in 

your mind? 

A. Water that runs off the site would be a 

hazard to certain water bodies* and ones that 

stay on the site would probably recharge into 

the ground water and be a hazard due to ground 

water ingestion and also possibly due to 

recharging the same surface water bodies* but it 

would be a little less direct. 

HR. TENRNBAUMt I have a continuing 

objection to any questions going to 
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record-review iaeuea, 

MR. KRATlMGt I didn't think that waa a 

record-review queation. 

0« Did the USEPA do any atudiea or reporta 

regarding the affect of aurface run-off from the 

Mldco I or Midco I.I altea? 

MR. TENENBAUM: la thia aomehow relevant to 

the aalt liability iaaue? 

NR. KEATING: Yes. Salt and any other kind 

of contaminant. 

I take it by the first answer that the 

water didn't contain any soil or anything, I 

thought he was going to say it was going to 

contain some portions of the soil. But, I am 

willing to live with his answer aa to run-off. 

I am asking if they have done any 

studies or reports to determine the affects of 

run-off from the Midco I or Nidco II sites. 

MR. TENENBAUMi HOW is that relevant to an 

iaaue other than remedy selection, or 

substantial endangerment? 

MR. KEATING: It could go to imminent 

substantial endangerment, if there is a study 

saying it is imminent and substantial. 
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HR, TBNRNBAUHi How does it go to Bome other 

iBBue like Bait? 
t 

MR. KEATING: It goes to iBBueB aB to what 

generatora we can determine gave the kinds of 

wastes at the site that he believes will — or 

that anyone in the Agency or any atudiee or 

reports believe could have caused an Imminent 

and substantial problem or a future problem 

because of the waste that they had running off 

the site*' 

MR. TENENBAUMi Can you read back the 

question? 

(The record was read.) 

To the extent the question is seeking 

to probe the Agency's decision-making proceaaes 

and remedy selection# endangerment assessment# 

limited substantial endangerment finding and so 

on# I will object and Instruct the witness not 

to answer. 

To the extent the question seeks the 

identification of particular substances that may 

have had a special problem in connection with 

run-off# then if there is such a thing# I will 

allow you to answer# if there is any particular 
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substances responOlva to his questionr if you 

know. 

A. I should correct what I said before was 

a little simplicity regarding that run-off. 

First of all. there can be soil eroded off with 

the run-off. 

BY MR, KEATING: 

Q. Now I feel better. 

A. Or other materials, waste materials. 

But. at Mldco I especially It Is 

almost — It could still affect either media. 

It could run off to the surface water and 

recharge the ground water, or it could stay 

on-site and recharge the ground water, and that 

groundwater could recharge the surface water. 

MR. TENENBAUH: Again, in Our view the only 

legitimate question here Is as to whether there 

are particular substances Involved that can be 

singled out as having some sort of a different 

effect than other substances in connection with 

the run-off Issue. 

Otherwise. I don't think there are any 

legitimate grounds of questioning here. I will 

instruct you not to answer. 
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So if you could confine your answer 

to — 

MR. KEATING I If he answers this one, I will 

give you some objectionable ones in a minute. 

Okay. 

MR. TBNENBAUNt Again, if you could confine 

your answer, if there are any particular 

Bubstances as he suggested there might be -•* I 

don't know if there are — in which the run-off 

issue is different from other substances, or 

whether it is all the same for everything. 

If it is all the same for everything, 

then it is entirely objectionable, it sounds 

like to me. 

A. As far as I can tell right now, all the 

hazardous substances would be — have about the 

same risk, probably, although there is different 

exposure. 

MR. TENENBAUM: If you want to ask about an 

exposure scenario of some particular substance, 

you can. 

MR. KEATING: I asked about the substances 

before and he indicated he didn't know where 

they specifically came from. 
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Q, I8 there any problem with PCBa golnq 

off the Bite? 

A, Yes. 

Q. And where was that located at? 

A, You mean through the surface water? 

Q, All right# fine. Yes. 

Is that what we are talking about? 

First of all, I asked a broad general 

question and you answered it to my surprise. 

Are we talking about PCBs going off the site 

through surface water? 

MR. TENENBAUM: I don't understand the 

question. 

BY MR. REATING.l 

Q. HOW do PCBs get off the site? 

A. How could PCBs go off the site? 

0. Right. 

A. Generally they are not very mobile. So 

they would be more likely to go off as a surface 

run-off. 

Q. Do we have any knowledge now that any 

of the PCBs have gone off-site as surface 

run-off? 

A. Yes, especially at Hideo II in the 
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ditch in back of Midco II. 

Q. The ditch in back. 

Is that the Penn Central? 

A. I don't know who owns the ditch. 

Q. Do you have any indication as to where 

the PCB8 originated from? 

A. I think we know it was — there was a 

sludge pit there and it was fairly high. It 

seemed to be fairly high in that sludge pit. 

And maybe that over flowed into the 

creek. 

Q. Any other problems with PCBs? 

A. It is present on the site in a few 

places* yes. 

0. But not off-site? 

MR. TBNRNBAUM: What? 

MR. KEATING I Not off-site. Other than what 

he has already told us. 

A. It might be in a couple places off-site 

at Midco I also* I'm not sure. 

Q. All right. 

You don't know what location that would 

be? 

A. No. 
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I know it was detected at least once 

on-eitor but I am not sure off-elte. 

Q, Do you know where PCBs came from at 

Hideo I? 

A. Offhand I don't know where it came 

from, 

Q« Any problem with arsenic going off-site 

at Hideo I? 

A, I would have to look at the data. 

0. HOW about Hideo II? 

A. Yes. 

Q. Do you know where that is a problem at 

Hideo II? 

A. It is in the ground water. Also in the 

on-site soils. 

Q. Is there any run-off that you know of? 

A. You mean in the ditch in the back of 

the site? 

Q. Is that what we are talking about? 

A. That's the same. 

Q. That is the main location? 

A. Location where it might have run offr 

other than infiltrating back into the site. 

Q. Do you have any opinion as to where the 
t v.. 
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arsenic came from that's on the Midco II site? 

A, An opinion? 

0. Yes. 

MR. TENRNBAUMt Without reviewing documents 

do you have an opinionr without reviewing 

documents? 

A. Arsenic seemed to be associated with 

the aluminum, high arsenic. 

BY MR, KEATING: 

0. The salt contains arsenic in both the 

Midco I and the Hideo II sites? 

A, I don't know that arsenic is elevated 

at Midco I. I would have to look at the papers. 

At Midco II, I don't know. There 

really wasn't salt disposed of on the site. 

You mean the secondary aluminum slag? 

0. Yes. I thought that is what you were 

talking about? 

A. Yes. That appears to be — there seems 

to be a relationship between high aluminum and 

high arsenic, but I don't know whether that 

indicates it was in the slag or not. 

Q. Do you know of any report that would 

lead us to any studies on the arsenic at Midco I 
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and the relationship to the salt? 

I am not asking for your own knowledge* 

I am asking if there are any reports that would 

indicate that? 

A. Remedial investigation* you could look 

at that and see if there is a relationship 

between the high chloride or high TDS* the 

sodium and the arsenic* 

Q. Any reports from the same area for 

Midco II as to the relationship between the 

arsenic and the salts from the slag? 

A. Just the remedial investigation* 

which you could look at and see if there is a 

relationship between the high salt in the ground 

water and the arsenic* 

And also the on-site soils* whether 

there is an association between the aluminun and 

the arsenic or other salt materials and the 

arsenic. 

Q. Were you part of the group that made a 

determination in 1978 that there was imminent 

and substantial endangerment at the Hideo I and 

Midco II sites? 

MR. TGNENBAUHs Objection. Instruct the 
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witness not to answer other than providing the 

decisional document and date and so on of the 

person who made that determinationr the person 

who made that determination on behalf of the 

EPA. 

BY MR. KEATING: 

0. All right. That is the first question. 

Do you know what the process was that 

went — this is a terrible question. Strike it. 

Do you know what process was gone 

through to make a determination that the Hideo I 

and Midco II sites were imminently and 

substantially endangered? Why don't we strike 

that one. 

Do you know what process was gone 

through to make a determination that the Midco I 

and Midco II sites presented an imminent and 

substantial endangerroent in 1989? 

Thank you. I am glad someone helped. 

MR. TENENBAUM: You Can answer to the extent 

that we are seeking costs from people who 

participated in that processr and you can 

provide a general description of what they did. 

Other than that, that is a 
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record-review issue* 

A* I don't understand the question* 

MR* TEMBMBADHi If we are seeking to recover 

the costs for the work that any people did 

connected with this process, then you nay 

indicate their names and in very general terms 

what their jobs were* 

A. Just people in the Agency you mean, or 

everyone? 

MR, TBNENBAUMi Anyone who you are seeking 

to recover costs. 

A. PRC conducted the short study of the 

effect of one-time exposure to hazardous wastes 

on the site, due to one-time acute exposure to 

wastes on the site* 

I prepared the document itself, the 

unilateral order. It was reviewed by counsel* 

It was reviewed by my supervisors, including 

Mellnda Gould, James Mayka, Norm Niedergang, 

Mary Gade, and Basil Constantelos signed it. 

BY MR. KEATING I 

Q. The document that you are referring to, 

do you have a name for that? 

A. Unilateral administrative order issued 
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November 15, 1989, for both Midco I and Midco II 

sites. 

Q. So you prepared the unilateral 

administrative order? 

A. I prepared the documents, yes. 

Q. And you based those documents on the 

records — the record, the R.O.D., the 

administrative recordi Is that correct? 

A. The remedy Is based on the R.O.D. 

MR, T8NRNBAUM: Walt a second. You are 

confusing the two. Administrative records. 

But, why don't you restate the 

question? 

BY NR. KEATINGt 

Q. Okay. It will sound good when he types 

It up. I will withdraw that question. 

You based the Issuance of the 

unilateral order on the administrative record 

for that order? 

MR. TENENBAUM: That question I have to 

object to. 

First of all. It presumes Incorrectly 

that he himself was Issuing the orders. I think 

It does. 
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73> 

MR, KEATING I I don't think h« l8 lesuing 

it. Re said he prepared it. 

NR. TENENBAUMi Re aaid he prepared the 

written document. 

A a Yes. 

MR. TENRNBAUMJ SO — 

MR. KEATING: He prepared it based upon the 

administrative record for that order. 

MR. TENENBAUM: I am not going to allow — 

I am going to have to object and 

Instruct him not answer that. He was the person 

who certified the record for the AO, unilateral 

order. You can ask him whether the certified 

record index is the genuine record that supports 

the AO. 

MR. KEATING: Certified record index is a 

genuine index that supports the AO? 

MR. TENENBAUM: As supplemented by this 

memorandum. 

MR. KEATING: As supplemented by Deposition 

Exhibit 1 for identification today? 

A. Yes. 

0* That's all the documents you relied on. 

MR. TENENBAUM: Wait, wait, wait. 
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IB your question now, you are asking is 

that all the documents that the Agency relied on 

in issuing the AO, is that correct? 

MR, KEATING: No. 

He prepared the document. I am asking 

him. he prepared it on the administrative record 

for the AO. And this question is that is all 

the documents relied on. 

MR. TENENBAUM: X am going to object to the 

question, instruct him — 

I am not going to Instruct him not to 

answer. I am just going to object to the 

question. 

I will allow you to answer whether in 

preparing the documents you relied on any 

documents that are not in the *-- well, hold it a 

second. 

You want to know whether he in 

preparing the documents, whether he relied on — 

MR. KEATING: Re Said he relied on the 

administrative record for the AO. 

MR. TENENBAUM: Wait. 

There is a difference of sorts in --

the physical preparation from the making of a 

Longoria & Goldstine 236 1030 Chicago 
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decision is two different things. He could have 

theoretically had a draft order from another 

case orr you know. 

MR, KEATINGt I don't care about that. 

MR. TENENBAUMt You don't mean the 

preparation. You mean the decisioHr right? 

MR. KEATING: The decision. 

MR. TENENBAUM: The decision is what was 

made by the Agency, not just by him, right? 

MR. KEATING: I don't know if the decision 

was made by the Agency or him, because the 

Agency again -- he told us that he after he 

prepared it, he sent it to Constantelos and he 

okayed it. 

So I mean he has given me a chronology 

of where it went, 

MR. TENENBAUM: That is your interpretation 

of what he said. 

I can't allow him to answer any 

question other than -- subject to my objections, 

I will allow him to answer whether he is aware 

of any documents that the Agency relied en in 

issuing an AO, other than the documents 

contained in the certified administrative record 
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index. 

He can answer thatr subject to my 

objection. 

A. As far as I know, there aren't any 

documents. 

BY MR, KEATING: 

Q. Okay. 

And there was no certified 

administrative record before you put them 

together.' right? 

You have to put them together and then 

they get certified. 

MR. TENENBAUM: Objection, ambiguous. Seeks 

discovery on the compilation of the record. 

Instruct the witness not to answer. 

NR. KEATING: 1 mean it doesn't make any 

sense to me otherwise. 

Do they start off with a certified 

record and then he looks at it. or what he is 

saying, there are no documents yet that he 

hasn't put together? 

MR. TENENBAUM: No. 

I think you are putting, mixing apples 

and oranges in suggesting that he was relying on 
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a yet to be constructed record In the record 

index. You are mixing apples and oranges. 

The question I thought you were asking 

is whether the Agency relied on any documents 

that are not mentioned in the certified record 

index. 

NR. KEATING: He Said no. 

HR. TENENBAUM: Subject to my objection he 

said no. right. 

What is the next question? 

MR. KEATING: Then I asked, the documents 

that he did rely on are the certified record in 

the AO. now the certified record for the AO. 

NR. TBNENBAUMi Those are the documents that 

the Agency relied on. 

The question is are the documents that 

the Agency relied on in the certified 

administrative record index? 

NR. KEATING: Are they now in the 

administrative certified record. 

MR. TENENBAUM: Are they in there or are 

they in the index? 

MR. KEATING: Not the index. 

MR. TENENBAUM; There may be documents in 
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there that the Agency considered but It didn't 

rely on. 

HR. KRATING: In the certified 

administrative record? 

MR. TENENBAUM: There could be a document 

such as your comment that there were things that 

they disagreed with that were considered but not 

relied on. 

MR, FORT: Excuse me, that are not in the 

record? 

MR. TENENBAUM; No, that are in the record, 

MR. PORT: Oh. 

MR. TENENBAUM: It depends upon what you 

mean by relied on, I guess, too. 

MR. KEATING: Everything in there was not 

relied on, necessarily. 

MR. TENENBAUM: Depends what you mean by 

relied on. 

Assuming you are drawing a distinction 

between relied on and considered. But we are 

getting into discovery of compilation of the 

record. 

I think the witness has already 

testified that he certified the index. 

G. 
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BY HR. KEATING I 

Q. Has there any standard that you used 

that a person or child eating the soil would 

cause this to be an imminent and substantial 

endangerment at the site? 

MR. TENENBAUM: Objection, Instruct the 

witness not to answer. Seeking discovery on a 

record-review issue. 

MR. KEATING: I am asking him about a 

document, any kind of documents or any kind of 

statement he used. 

MR. TENENBAUM; Then It either seeks 

discovery — 

MR. KEATING: A child's dietary habits or 

something like that. 

MR. TEMENRAUM: It seeks discovery on a 

record-review issue, or it seeks discovery into 

compilation of the record, or both. 

MR. KEATING: We will Certify that question 

outside the record also. 

Q. Would you be able to answer that 

question if your attorney allowed you to answer 

it? 

Do you know the answer to that 
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queBtion, could you anawer It? 

MR. TBNENBADNt Subject to my objection^ you 

can tell hlro if you know the answer. 

A. I think it waa too ambiguous to answer. 

BY MR. KEATINGs 

Q. Okay. 

Do you know what was relied upon to 

make a determination that a child eating the 

soil could cauae the site to be an imminent and 

substantial endangerment to the area?-

MR. TENRNBAUM: Same objection and 

instruction. 

A. Would you repeat the question? 

MR. KEATING* Why don't you read it back. 

(The record was read.) 

A. Yes. 

Q. You know what was relied on? 

MR. TENENBAUHt Hold it. 

There is an objection and Instruction 

not to answer. 

MR. PORT* He answered it. 

MR. TENRNBAUM* There is an objection and 

instruction not to answer. 

I think what the witness was answering 
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was the follow-up question as to whether he 

would know the answer* 

MR* KEATING I I am not going to complain 

about it. Okay. He knows the question now. 

Q. And then my question was could you 

answer that question? 

A. Yes. 

Q, Okay. 

Are you refusing to answer it based 

upon your attorney's instruction? 

A. Yea. 

Q. Okay. I will certify that question. 

Do you know if there was any other 

criteria that was usedr other than the child 

eating the dirt, to determine that thia site 

posed an imminent and substantial endangerment 

to the area? 

MR. TENENBAUM: Same objection and 

instruction not to answer. You can indicate 

whether you know the answer subject to my 

objection. 

MR. KEATING} Are you instructing him not to 

answer 7 

MR. TENENBAUMt Yes. 
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BY MR. KEATING I 

Q. Okay. Excuse me. 

Do you know the answer to that 

question? 

MR. TENENBADM: Subjects to my objection you 

can answer that. 

A. Yes. 

BY MR. KEATING: 

Q. Are you refusing to answer that 

question based upon your attorney's 

instructions? 

A. Yes. 

Q. Okay. Certify the question. We will 

certify that outside the deposition* 

Do you know if the USEPA used any 

additional record — strike that. 

Were you part of a group that made the 

determination that solidification should be one 

of the remedies used at this site? 

MR. TENENBAUMt Objection and instruction 

not to answer^ to the extent the question is 

seeking testimony on remedy selection or 

record^review issues. 

You may in very general terms indicate 
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whether we are aeeklng costs for your work 

relating to soil solidification. 

MS. KEATINGt You are seeking sone costs for 

solidification. 

MR. TENBNBAUMt As I saldr he Can answer to 

that limited extent/ as to a cost issue. And 

please limit your answer to a general 

description of the costs that we are seeking to 

recover. 

A. Yes. 

I participated in a review of the 

feasibility study, and preparation of the record 

of decision. 

BY NR. KEATINGt 

Q. As far as the costs go for the 

solidification, do you know why solidification 

was selected over other remedies that would be 

of leas cost? 

MR. TENENBAUN: Objection, seeks discovery 

on record-review issues, instruct the witness 

not to answer. 

MR. KEATING: I thought I could ask him 

about the costs. 

MR. TENENBAUN: That was the cost of 

L 
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implementing the remedy. That was the oostr 

response cost in the oversight and so on. 

MR. KEATING I Okay. 

Are you going to refuse to have him 

answer that question? 

MR, TENENBAUM: YeS. 

BY MR, KEATING: 

0, Are you able to answer that questionr 

do you know the answer to that question? 

MR, TENENBAUM: Subject to my objection# you 

can tell him whether you would know the answer, 

A, Yes, 

BY MR. KEATING: 

Q. And are you refusing to answer that 

question based upon your attorney's instruction? 

A, Yes, 

Q. There is a substantial difference in 

the cost for solidification and capping of the 

site# isn't there# sir? 

MR. TENENBAUM: Same objection and 

instruction. 

MR, KEATING: Are you instructing him not to 

answer? 

MR, TENENBAUM: YeS. 
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BY MR. KEATING I 

0. Do you know why solidification was 

selected as opposed to capping the site and 

treating the ground water? 

MR. TENENBAUMi Same Instruction and 

obj ection. 

BY MR, KEATING I 

Q. Do you know the answer to that 

questionr sir? 

MR. TENENBAUMx You Can indicate subject to 

my objection if you know the answer. 

A. Yes. 

And all this Information is In the 

record, the administrative record. 

BY MR. KEATING I 

Q. So all the information regarding 

whether the site could be capped Instead of the 

site being solidified would be found in the 

record? 

MR. TENENBAUMi Same objection. 

BY MR. KEATING: 

Q. Is that correct, sir? 

MR. TENENBAUMI Instruction not to answer. 

Indicate whether or not you would be able to 
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answer the question. 

BY HR. KEATING I 

Q. The determination as to whether to 

cap — strike that. 

The determination as to whether the 

site could be capped and the ground water 

treated as opposed to having the area 

solidifledr was that made by yoUr sir? 

MR. TBNEMBAUMt Same objection and 
* 

instr uction. 

You can indicate the decision document# 

and whoever was the person who made that or 

authorized the decision document. 

BY NR. KEATING) 

Q. Do you understand that question? 

MR, TENENBAUM: Do you want him to answer it 

on that limited basis? 

MR, KEATING) I didn't hear your limited 

basis. 

MR. TENENBAUM) He can indicate the decision 

document involved and the date of it if he knows 

it# and the person signing that. 

BY MR, KEATING) 

Q. I will be happy to have him answer 
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that. 

A. The record of decision was signed by 

Valdua Adarekus on June 30, 1989 for both Midco I 

and Hideo II. 

Q. Did you participate? 

A. There are separate records of decision 

for each site. 

Q« Did you participate in the decision or 

in the preparation of the document? 

MR, T'ENENBADN: Same objections as before. 

You may answer in just very general 

terms with' a yes or no, basically, if we are 

seeking costs for your participation. 

A. Yes. 

MR, XARAGANlSt Previously when he Was 

dealing with the 106 order, you allowed him to 

testify that he had prepared the document which 

was the 106 order. 

Did he also prepare the document which 

is the R.O.D. on Midco I or the R.O.D, on Midco 

II? 

NR. TENENBAUHt Subject to my objections, I 

will let you answer whether you were seeking 

costs for your time in helping to prepare either 
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document* 

A. Yes. I prepared the documentSf the 

Hideo I and Hideo II R.O.D.'e. 

BY MR. KEATING I 

Q« As far as the eosts are eoneerned, are 

are other Agency employees asking for their 

costs? 

MR. TENRNBAUM: Is the Agency seeking costs 

of other Agency employees? 

MR. KEATING: Yes. 

A. A number of Agency employees reviewed 

the record of decision and we are seeking 

recovery of their costs* costs for their work. 

Q. Who? 

MR. TENENBAUM: I don*t know if counsel for 

Insilco is here. Is there any counsel for 

Insilco here? 

They are the only defendant I am aware 

of that requested cost documents and they are 

avail able. 

MR. FORT: Excuse me* counsel. 

MR. KARAGANISI At the Isst deposition I 
< 

requested cost documents. 

MR. FORT: I did as well specifically* and 
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it was included in our 30 (b) 6 notice and I an 

aure that of others. 

HR. TENBNBAUNx ThoBO documents are here, as 

well as the cost summaries are here. There are 

more than two boxes of them. 

A. Two cases. 

MR. TBNENBAUM: We only have one copy of 

them, 

MR. FORTt So I understand, there are two 

boxes full of cost documentation? 

MR, TENENBAUM: Right over there. 

MR. PORT I That you happen to have brought 

in? 

MR. TENENBAUMt As WO indicated at the last 

deposition, they were actively looking for --

MR. KEATING: We take a short break and just 

look at those. 

MR. TENENBAUM: We were collecting those 

documents. 

(A Short recess was taken.) 

MR. KARAGANIS: Joe Raraganis for American 

National Can. 

With respect to the continuation of the 

deposition of Mr. Boice, I have been advised by 

Longoria & Goldstine 236 1030 Chicago 
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aevecal counsel for other defendants that they 

expect to take all day tomorrow oii some of their 

examination* 

We have just received about a four-inch 

thick stack of so-called summary of coat data 

with respect to FPA documents. One of the 

summaries is dated July 5, 1990, 

I have told Mr. Tenenbaum that 

literally any day next week, but preferably the 

11th and 12th I am available to resume Mr, 

Bolce's deposition. 

I cannot conduct my questioning 

tomorroWf among other things^ because of just 

receiving these coat data. But* I have a family 

medical problem that I have got to deal with. 

So I am available on either the 11th or 

the 12thf or if there is another date* fine, I 

expect that Mr, Boice will be here. 

You have indicated that you have a 

subsequently noticed 30 (b) 6 witness for 

American Can Company, I have already told you 

the information that I will be happy to provide 

you, I do not have any witnesses beyond the 

information we will be happy to provide you. 
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And if X can accommodate you any furtherr Z 

will. 

Butr I expect to continue with Mr. 

Boice on a date that is mutually convenient next 

week. 

MR. TENBNBAUM: We will See how the 

deposition proceeds today and tomorrow. 

MR. FORT: Excuse me» Mr. Tenenbaum. 

MR. TENENBAUM: Can I finish? 

MR. R'ARAGANIS: GO ahead. 

MR. FORT: You are going to want to say 

something anyway after I make my remarks. 

MR. TENENBAUM: Let me just do one of you at 

a time 

As has been indicated, we have a heavy 

deposition schedule for next week and I do need 

to find out how many of those depositions will 

need to go forward and how many issues will be 

able to be resolved, as is being discussed with 

counsel for American Can and other counsel. 

This deposition is already into its 

third day and tomorrow will be the fourth day. 

MR. KARAGANIS: A half day today. At your 

request it started at one o clock. 
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NR. TENBNBADMs Hay I finish. 

We are prepared to continue on today. 

And I'm not able at this time to tell you 

exactly what the schedule is going to be for 

next week. 

I think that I will be glad to discuss 

that with you further, once we know what the 

status of this deposition is. and the status of 

whether you are going to be able to enter into 

certain stipulations with us, which might 

obviate the need to take American Can's 

deposition next week. 

In addition, these depositions, my 

depositions were noticed at roughly the same 

time as yours were. I gave you a phone call in 

advance and told you mine were coming, and in 

response I got a notice from you of deposition 

for EPA. Yours was filed first, but you were 

informed of mine before it was started, 

NR. FINCHt That's not true of all the 

parties. Mr. Tenenbaum. 

NR. TENENBAUM: I am dealing with you with 

this one at a time. 

I will be happy to work something out 
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with you* Butf I think wo nood to nake out soroo 

accommodating package for the remainder of 

discovery* 

MR. KARAGANIS: I will try to work with you* 

The fact is, as to the sequencing, 

there is no rule of sequencing under the federal 

rules. We have an outstanding deposition going 

on with Mr. Boice. 

With respect to today, next week, if 

there is any day open next week, regardless of 

whether we enter into a stipulation with you, or 

anybody else who may enter into a stipulation 

with you, or if you need additional counsel, I 

expect to continue on one day next week that is 

convenient with you to conduct my examination of 

Mr. Boice. So pick a day. 

MR. TENENBAUM: We will take it up, discuss 

it further once we know what is going on* 

We are prepared to proceed tonight. We 

are prepared to continue tomorrow, see where we 

are, see what the schedule scheduling for next 

week is and what areas haven't been covered, if 

any, of the deposition of Mr. Boice. 

MR. KARAGANISt I haven't conducted any 
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sxamination. 

I£ I have to go on further -- excuse 

mor Hr* Tenenbaum. If I have to put on the 

record the reasons for my medical emergencyf I 

will do so. I don't feel that it is necessary 

as counsel that I have to proceed with a further 

basis. 

If I have to make a motion in front of 

the courtf and tell the court what the basis of 

my medical emergency isr I will be happy to do 

so. 

Start acting a little bit more 

professional here. I expect to take Hr. Boice 

one day at your convenience next week. You pike 

the day. I will be available. 

MR. TRNBNBAUMs I am trying to be as 

cooperative as I can. 

All I am saying is that we have to take 

into consideration not only your requestf but 

meet everyone else's needs in the case as well. 

MR. RARAGANlSt I have a client to 

represent. 

I expect Mr. Boice to be made available 

so I can ask Mr. Boice questions with regard to 
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the intereate of my client. 

NR. PORTt Mr. Tenenbaum# I would alec like 

to note for the record that the documents that 

you have produced to ua today, which consist of 

what is called a cumulative cost summary for 

each site, that is probably a half-inch thick 

for each set of documents, and over in the 

corner are three bankers box type of files 

consisting of documents that you and your 

co-counsel have represented to us ate the RPA 

past cost information. 

I will note for the record that that 

documentation, if it wasn't requested in the 

first notices, that my colleague, Mr. Pinch, 

sent out in December and January --

MR. PINCH: November. 

MR. PORT: Thank you. 

— clearly were included as a specific 

item in my co-defendant's, Insilco's request for 

documents and were included in the Desoto Rule 

30 (b) 6 request for the deposition of the 

appropriate person, and also include the request 

for these documents. 

It is now July 5, a matter of two weeks 

I.. 
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before discovery cut off# and we get a 

trenendouB amount of documentation^ much of 

which has been available for an extended period 

of time. 

MR. TENENBAUMt Excuse mer the documentation 

has not been available. 

MR. FORT: Nr. Tenenbaumr maybe the stuff 

that was generated on June 5 wasn't available 

before March 15, but the point is that these 

requests have been outstanding for a long period 

of time. 

Mr. Karaganis is offering to press 

ahead as early as next week. And, frankly, this 

deposition is going to take a lot longer than it 

might have otherwise, simply because we get 

things in drips and drabs. 

The administrative record has been 

supplemented two or three times since you filed 

your administrative orders. 

MR. TENENBAUMt Not true. 

MR. PORT: Excuse me, air. 

If you are willing to swear, go under 

oath and say that is not true, that is fine. 

But, there are affidavits on file in this case 
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that demonstrate lt» and this witness' own 

testimonyr Mr. Boice's testimony* demonstrates 

that the index for certain documents was not 

even prepared until 1990* some as late as May of 

1990. 

So for you to insist that we have to 

press ahead and* you know* make these comments 

about getting it done today or next week* is 

completely inconsistent with your actions in 

discovery here. 

So having said that* we are going to 

proceed. I just want to be on record* sir* that 

we are proceeding with all due haste that we can 

possibly muster. 

And Mr. Keating I understand has a few 

more questions that he would like to get in 

tonight. 

I am prepared to stay as long as you 

and the witness wish to stay here tonight to 

start on my questions* but I believe that from 

brief discussions with co-counsel* even without 

issues that you claim to be protected by some 

cloak of privilege* that we are going to go 

through all day tomorrow just to direct 
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questions to this witness. 

NR. TBNENBADHi If you can't take a 

deposition of this witness in four days* it is 

an awful lengthy time. 

I point out that we have deposition 

requests that are outstanding that we have 

legitimate needs to take^ if we can't enter into 

stipulations as well. We can't have that 

stalled or delayed any further. We will just do 

the best that we can in trying to meet 

everybody's needs in the case. 

MR. FORTt I appreciate that* Mr. Tenenbaum. 

Let me assure you* that is* speaking 

for myself at least* that is our every intent to 

do so. But* I think we have to deal with the 

reality of what has been produced here. 

NR. TENENBAOMi With respect to What has 

just been produced* I don't see any reason why 

questions pertaining to costs certainly -- other 

than costs certainly can be concluded by 

sometime tomorrow. 

MR. FORTt Mr. Tenenbaum* I think you told 

me the last time I was asking questions that the 

only questions I could ask were cost questions. 
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But In any event — 

MR. PINCHf We were under the understanding 

that tonight's deposition would stop at six 

o'clock. And I am told that a messenger has 

been ordered to bring the documents back from 

wherever they came from. 

NR. KEATINGt Does that mean no dinner? 

MR. FINCH: There is a Burger King across 

the street. 

But if you want to extend it, I don't 

know where this messenger came from. I am not 

too sure I would be able to get in touch with 

him to hold off. 

We certainly would be more than happy 

to take custody of the documents overnight, if 

the United States is willing to do that. 

MR. TENENBAUM: We will have to end it. 

When the messenger is no longer available, we 

will have to end it, if that is when he is no 

longer available. 

MR. FINCH: I would just Say, Alan, that I 

have a whole bunch of questions to ask. I know 

that other counsel have questions to ask. 

None of us were really optimistic about 
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being able to finish tomerroVf before we learned 

of the existence of the cost documents. 

Looking at the cost documentsr simply 

to walk Hr« Boice through them* so that we can 

fully understand them, to say nothing of seeing 

whether there is any need to question on them, 

is going to take more than a day. 

MR. TBNENBAUM: Why don't I suggest, then, 

that if you are not prepared with a significant 

part of your questioning because of the cost 

documents, and Mr. Raraganis wants to reschedule 

for next week sometime, anyway. Maybe we should 

adjourn after six o'clock today and reschedule 
I 

when you think you will be ready. 

MR. PINCH: We are ready to fill at least a 

day's testimony, a day's questioning, rather. 

We can pick up tomorrow morning and we 

could go throughout the day and still not 

exhaust the questions we had hoped to ask. 

I don't know if there is much to be 

gained by pushing the deposition back even 

further. 

MR. FORT: I Share that view. 

I think just delaying a day just adds 
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another day at the next week or the week 

thereafter. 

MR. FINCH: We ought to proceed. 

But» I think it just should be made 

clear that if we don't complete the deposition 

tomorrow, it is not because of any effort on our 

part to drag this thing out but, rather, because 

we have to move systematically through inches of 

documents that have just been provided us, as . 

well as to complete questioning on matters that 

we haven't yet been able to address 

individually. 

MR, TENENBAtiM: I don't agree with that at 

all. 

I think if we don't conclude, that it 

would be a result in large part that we have had 

questioning on record review, record compilation 
« 

issues for the majority of the three days of 

depositions. 

MR. PINCH: Which we had to ask, and you 

gave your instructions and you entered your 

objections, so that you could protect your i 

record, and so that we can protect ours. 

I don't think you can consider it a 
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waste of time for each aide to make their 

record, nor do I think any court would either* 

So, why don't we just proceed* 

MR* TENENBAUM: I assume you have taken the 

same position then on the deposition that I have 

noticed for the 17th and we will be making a 

record? 

MR. FINCHt No. 

As I have explained to you in 

conversations we have had over the phone, we 

would like to reach a stipulation if one can be 

reached. 

We are awaiting a response from the 

United States on a proposal that you and I 

discussed. It is our hope take we can 

stipulate. If we can't, then, obviously we are 

going to have to proceed. 

We had hoped we can eliminate the need 

to do so. But, as to this deposition, I do 

think it is unfair for us to sit here and point 

fingers at one another over how long it is going 

to take. 

MR. FORTt Why don't we let Mr. Keating 

proceed. Let Mr. Keating decide whether or not 
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htt needs to have the administrative record stay 

here after the messenger gets here. 

1 don't think I am going to need to 

haver or I can certainly work around not having 

those stacks of boxes over there In the corner. 

NR. KEATING* wellr I hate to get Into this 

because you guys will say I am talking too long. 

Butr I don't think I would be able to 

prepare any questions tonight on the cost 

records. ' I have some questions. 

0. Like oner Mr. Bolce. What do we call 

these documents? 

Do you call them response and oversight 

costsr the documents produced In the three 

boxes? 

A. Not just — no. They are all BPA's 

past costs that we are seeking recovery for. 

0. Okay. 

A. Except what we have already been 

reimbursed for. 

0. So I call them past costs. 

And now ace the past costs going to be 

costs since 1979 when we started here or Is this 

just from 1985 onward? 

V. 
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A. No. 

They Include both the coets covered 

under the 1985 decree and the coste that were 

not covered under that decree. 

There are two separate packages, one 

for covered costs, and one for not covered 

costs. Well, at least two separate summaries. 

Then all the documents are in the — are in 

these boxes. 

Q. All right. 

Now, in the 1985 decree as I vaguely 

remember it, there was a portion of it which was 

for past costs? 

A. Yes. 

Q. Am I going to be able to distinguish 

from should I call it the three boxes of past 

costs, if I call it that, that ia to describe 

it, right? 

A. Yes. 

Q. Okay. 

A. Past cost documents. 

Q, Okay. 

How am I going to be able to determine 

the past cost documents that were paid for in 
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1985 and the ones that have net been paid foe 

before 19857 

A. You can refer to the summary^ which 

separates covered costs as a package in the 

summary for covered costs and a package of 

summary for costs that were not covered* So you 

can refer back* 

Q* Is there a document called summary? 

A* That is what — yes* that is what was 

handed out to you* 

Q. okay. 

A. I am not sure what the title is* 

Q* Why don't I look at it* Does someone 

have it? 

A. Cumulative cost summary* 

Q. Why don't we make that Exhibit No* 8 

for identification* 

MR* FORT: There are three documents, three 

documents for each site* One called cumulative 

cost summary, one also called cumulative cost 

summary that has not covered costs, and then 

another cumulative cost summary that apparently 

has covered costs. 

MR* KEATING: Okay* 
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MR. FINCHt Are you going to mark then all? 

MR, KEATINGt No. I didn't knov there were 

three groups. 

We will nark one of them Exhibit 8 and 

we will call that — with today's date end Mr. 

Boicef we will mark it as a Boice deposition 

exhibit. That will be the cumulative cost 

summaryr prepared 6-27-90. 

(The document above-referred to 

was marked Deposition 

Exhibit No. 8 for identification.) 

Then we will do Exhibit No. 9. 

That's for Midco Ir that previous one 

is. 

A. 

Q. That's for Midco I. All right. 

And then we will do Exhibit No. 9, 

Boice Deposition with today's date. 

(The document above-referred to 

was marked Deposition 

Exhibit No. 9 for identification.) 

And that is the cumulative cost summary 

for Midco I dated 7-3-90. 

A. That one is for not covered coats. 

Q. All right. 
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That l8 not covered ooate* all right. 

And Exhibit 10 of today's date* Boice 

depositionf is cumulative cost summary Hideo I 

site* 7-3-90, for covered costs, all right. 

(The document above-referred to 

was marked Deposition 

Exhibit No. 10 for identification.) 

Those are all for Hideo II, all right. 

Excuse me. 8, 9 and 10 are for Hideo 

I. 

(The documents above-referred to 

were marked Deposition 

Exhibit Nos. 11, 12 and 13, 

respectively, for identification.) 

All right. 

I have Exhibit 11, is Boice deposition 

with today's date, these are cumulative cost 

summary dated 6-29-90, 

Exhibit 12 is cumulative cost summary 

for Hideo II prepared 7-5-90. 

And Exhibit No. 13 with today's date, 

Boice deposition, cumulative cost summary on 

7-5-90. That is for not covered costs. 

Are all the costs that are being asked 
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1 for listed In these six documents, sir? 

2 MP. TPNENBADM: Or the past costs. 

3 HP, KEATING I All the COStS. 

4 MP. TENENBAUMt Future coats. 

5 MP. KEATING: I guess.future costs, all past 

6 costs, that is fine. 

7 Q, Were all the past costs that the Agency 

8 la looking for contained in these six documents, 

9 sir? 

10 A. No. It doesn't include interest, and 

11 it doesn't include Department of Justice costs. 

12 Q. Okay. 

13 Are there any documents for Department 

14 of Justice costs, that is just a tiny bill, 

15 Isn't it? 

16 A. I don't know. Is there? 

17 MR. TENENBAUM: The Department of Justice 

18 costs, the documents were some documents were 

19 produced to the Defendant Insilco. Other than 

20 that, I didn't handle that. I will have to look 

21 into it. 

22 MR. KEATING: Do you know what they amounted 

23 to? 

24 MR. TENENBAUM: I don't know. We can 

V 
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produce them to you to* 

HR. KEATINGs Tomorrow? 

MR* TBNENBAUMt Not tomorrow, no* 

MR* TENENBATjMs This wltnoBS woH* t be able 

to testify as to them, anyway* 

MR. KEATING: I just want to get the 

documents, though, so we have them identified* 

Q. The three boxes contain the 

documentation for Exhibits 8 through 13, Is that 

right, six? 

A. Yes. 

Q. Okay. 

Who accumulated those costs — strike 

that. 

Who collected those documents for the 

coats? 

A. 

Q. 

You mean who organized them? 

That's another way of looking at It. 

Who organized them? 

A. Our financial management branch 

organized them. 

Q. Who in the financial management branch? 

A. The people who worked on these 

documents you mean? 
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Q. Yes. 

A. Person named Darius Taylor. 

D-a-r-i-u-s Taylor. And Vines — I forgot his 

last name. Vines worked on it. 

Q. Vinee? 

A. Yes. 

A. And there*8 a couple other people who 

worked on these documents. I am not sure of all 

these names. 

0. And they would be able to, tell us what 

they did to collect and organize these 

documents; is that right? 

A. Yes. 

Q. Okay. 

When you reviewed the RIPS with Roy 

Weston# Inc.# was there anyone there that 

criticized the final RIPS? 

NR. TENSNBAUNi Was this a non-record issue? 

MR. KEATINOt All right. 

MR. TEMBNBAUM: That was the question. I 

was asking you. 

MR. KEATING} I am trying to find out if the 

final RIPS has been accepted# so I think that is 

in the record# they have accepted It. I want to 
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know if there is any criticism of the way it was 

put together. We went through that before with 

Mr. Ball. 

MB. TBNENBAUMt The Only reason we went 

through that with Mr. Ball is because of the 

questioning last time relating to the good or 

bad faith relating to ERN. 

MR. KEATING: This could go to good or bad 

faith thenr too. 

MR. TENENBAUH: Of ERH. 

MR. PORT: I don't think we are talking 

about ERM. I didn't know they were on trial. 

MR. TENENBAUMi That was the question that 

was asked last time. 

Maybe it was a good or bad faith of the 

defendants. Excuse me. 

MR. KEATING I ERM I understood was 

overseeing Dames & Moore on the RIPS. 

MR. TENENBAUM: What was the question this 

time? 

BY MR. KEATING: 

Q. Was there anyone at Boy P. Weston who 

criticized the final draft of the RIPS? 

MR. TENENBAUM: I don't see how this is 

Longoria 6 Goldstine 236 1030 Chicago 



•^y 
V 

778 

.s r 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

relevant to anything other than record Issues* 

Butf you can answer* 

MR, KBATlNGt Are you instructing him not to 

answer ? 

MR, TENENBAUMi Unless you can proffer it 

some way that it is relevant to a non-record 

issuer yes, 

MR. KEATING: I want to find out if the 

remedy is — strike that, 

1 will go to the good faith of the 

defendants and/or their contractors and the 

remedies put forth prior to the final draft of 

the RIPS, 

MR. TENENBAUM: What is the question. Same 

question? 

MR, KEATING: Same question, 

I am willing to withdraw the question 

if any implication of bad faith against the 

defendants and the contractors are withdrawnr 

but I have got to fine out if there is a claim 

that they were not in good faith in their 

conduct. What basisr you knowr they are not in 

good faith on. 

MR. TENENBAUMI I will object tO the 
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questlorir on the ground that it la seeking 

discovery into record-review iasuea. 

But, on the question of good faith, 

subject to my objection, Z will let him answer, 

if you know the answer, from your own personal 

knowledge* 

A. I don't understand, would you repeat 

the question? 

BY MR, KEATING: 

Q. Ves, 

The RIPS was reviewed by Roy F* Weston, 

Inc., is that your understanding, sir? 

A. Yes, that's correct* 

0. Okay, 

Do you know if anyone at Roy F* Weston, 

Inc. had any criticism of the RIFS prior to its 

final drafting or issuance? 

A. Yes. I believe all the comments are in 

the administrative record. 

Q. So there is nothing that you know of, 

any criticism by Roy F, Weston, other than what 

is in the administrative record? 

A. That's all I know of. 

Q. PRC Environmental Management also 
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reviewed it? 

A. Yee. 

Q, was there any critloisn of that company 

prior to the final issuance of the RIPS? 

MR. TENENBAUMi Same continuing objection. 

A. Yes. 

BY MR. KEATING I 

Q. Okay. 

Do you know what they were, sir? 

A. All their comments are in the 

administrative record as far as I know, except 

maybe some minor ones. 

0. What minor ones are those, sir? 

A. Some minor ones where I didn't think 

either they weren't important or we didn't agree 

with their comment, because they said something 

that wasn't absolutely correct. 

Q. Okay. 

I understand the PRC Environmental 

Management said something that you didn't think 

was correct and., therefore, you did not include 

it in the final record? . 

MR. TENENBAUMI Object, misstates the 

testimony. 

•i 
f'-V 
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Same continuing objection as well* 

MR. KRATlNGi I don*t understand how I 

misstated it. I thought I paraphrased it* 

MR. TENBNBAUM: He said — you left out is 

answer* His answer contained the statement that 

it was not important. In other wordSr that the 

Agency didn't rely on it or consider that in 

entering into making the remedy selection. 

You left that out of your restatement 

completely. 

MR. KEATINGt But he could rely on it for 

showing the bad faith. 

NR. TEMENBATJM: That wasn't part of the 

Agency decision in selecting the remedy* 

MR. KEATING: I know. 

But I am not allowed to ask about the 

remedy and how it was formed under your theory. 

So what I am asking about is did they criticise 

it. He says yes, they criticized it in a miner 

way. 

A. I didn't say that either, 

MR. TENENBAUNt He didn't say in a minor 

way. He said it wasn't important to the remedy 

selection issue* 
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A. That is what I meant. It was -- there 

was some comment. 

NR. FORTt Excuse me. 

All he said was it wasn't important. I 

didn't hear the remedy selection issuer counselr 

until you just completed the sentence. Butr 

maybe I misheard what he said. 

MR. TENENBAONt Why don't we let the witness 

testify? 

A. That is what I meant. That it wasn't 

that important a document to include in the 

record, because it didn't we didn't rely on 

it in the remedy selection. 

MR. KEATING I Okay. That is what I thought 

you were saying. 

Q. Now, what were the documents? 

A. They are in the administrative record. 

0. So they are all iii the record anyways, 

even the ones you didn't rely on? 

A. I didn't say that. The ones that are 

in the record are in the record. 
i 

Q. Okay. I got that down. 

Are there some that are not in the 

record that they criticized BRM? 

Longoria & Goldstine 236 1030 Chicago 



r 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A» I didn't aay they criticized ERM, 

NR. TENENBAlTMt Same continuing objection. 

A. The question was whether they had 

criticized the RIPS. 

They did have some criticism sometimes, 

possibly, I think. There was one or two 

documents where they had some criticisms. I 

didn't put it in, because it was unimportant. 

It wasn't used in the remedy selection, the 

selection' of the remedy. 

BY MR. KEATING I 

Q. Are there any times when they agreed 

with the remedy, the remedial investigation 

feasibility study, and you didn't, and you left 

that out of the record? 

MR. TENENBAUM: Same continuing objection. 

A. I did what? 

BY MR. KEATING: 

0. You didn't rely on their 

recommendations agreeing with the draft of the 

remedial investigation feasibility study? 

A. I think you better restate that. It is 

confusing. 

Q. Okay. 
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HR« FORTi Excuse mer before you restate 

that. 

We have requested any documents that 

are relevant to things that PRC didr if they are 

not in the record. They haven't been produced 

to us. If they are not in the record, I don't 

see how you can say that we shouldn't be 

entitled to see those. 

NR. TENENBAUNt I don't know what they are, 

but I will look at them. 

NR. KEATING: I want to get into them, where 

they are at. 

Q. Do you know where they are at now? 

Do you know where any documents or 

indicia of criticism of the remedial 

investigation feasibility study might be? 

A. Repeat your question. You are still 

confusing. I am trying to follow what you are 

talking about. 

Q. Okay. 

It is easier down here. 

PRC Environmental Management, Inc. gave 

some criticisms or recommendations that you did 

not believe were important and did not include 
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in the record. 

Where are thoae documents now? 

MR. TENBNBAUHi jSane continuing objection. 

A. They are in our file. 

BY MR. KEATING: 

Q. What would I call your files? 

A. That is EPA'8 files. 

0. Okay. 

So if I asked for the USEPA files, you 

are going to be able to pick out those documents 

from PRC Environmental Management, or are people 

going to throw up their hands and say, "he is 

crazy because he asked for the USEPA files," 

that is calls for an objection, that is an 

objectionable question. 

So is there a better name I could get 

than just the USEPA files? 

A. I think you can figure that out 

yourself. Find the document, what he wants. 

Q. Okay. 

Dr. Reros, do you know who he is, sir? 

A. Dr. Reros Cartwright? 

Q. Yes, he has got two names. Dr. Reros 

Cartwright. 
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1 Did he also review the remedial 

2 investigation feasibility study? 

3 HR, TENENBAUMt Same continuing objection. 

4 BY NR. KEATING 1 

5 0. Is that correct^ air? 

6 A. That's correct. And that la obvious 

7 from reviewing the record. 

8 Q. Okay. 

9 Did he have any criticisms that are 

10 included in the record? 

11 A • Not that I know of. 

12 Q. Okay. 

13 Donald s-t-r-e-B-8-e-c-k? 

14 A. Steffeck. 

15 Q. David Rudak. 

16 A. Hudak. 

17 Q. Did they review the records also? 

18 A. They reviewed — 

19 Q. The remedial investigation feasibility 

20 study also* is that correct? 

21 MR. TENBNBAUMi Same continuing objection. 

22 BY MR. KEATINGt 

23 Q. Is that rightf sir? 

24 A. That's right. 
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Q. Do you know of any oriticiam that they 

had of the draft that are not contained in the 

record? 

A, No, I don't. 

Q. Do you know of any criticisms of the 

draft that were not contained in the record that 

were presented by the US Pish and Wildlife 

Service? 

A. Not that I know of. 

MR. TENENBAUMi Same objection. 

BY MR, KEATING( 

Q. Dr. Kirk Brown. 

MR. TENENBAUH: Same objection. 

BY MR. KEATINGi 

Q. Do you know if he reviewed the record 

of the remedial investigation feasibility study? 

A. He reviewed portions of the remedial 

inveatigation. We didn't use him with the 

feaaibility study. 

Q. You didn't use him at all? 

A. I don't think we used him for the 

feasibility study, no. 

Q. Did he generate any documents from W.R. 

Brown 6 Associates? 
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MR, TENBNBAUNs Sane continuing objection, 

A, Regarding what? 

BY MR. KEATINGt 

Q, The remedial investigation feasibility 

study, 

A. Yes, He sent comments on the remedial 

investigation feasibility study. 

Q, And they are not included in the 

record, I take it? 

A. No. They are all in the record as far 

as I know. 

Q. They are in the record also? 

A. Yes, 

Q, Okay. 

But you didn't use any of his? 

MR. TENENBAUMi Object. Instruct the 

witness not to answer. 

MR, KEATING: He just said he did. That is 

why I thought they were not in there, 

Q. Did I.T, Corporation reviewed the draft 

of the remedial investigation feasibility study? 

MR. TENENBAUMi Same objection, 

A. No, they didn't. 
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BY MR, KBATINGt 

Q. Okay. 

Do you know sitting here todayr sir, 

whether the OSBPA has contacted any individual 

who it intends to use as an expert in the trial 

of this natter? 

MR. TBNENBAITM: Are you asking him whether 

he knows the witnesses we have identified, the 

expert witnesses we have identified? 

MR. FORTt Have the question read back. I 

think the question was okay. 

MR. KEATING I That's what I thought, too. 

He took me back when he said the ones 

he identified. Prom the records I have looked 

at, he hasn't identified any. 

MR. TENENBAUMt The witness identifying 

expert witnesses? 

MR. REATlNGt Read the question. 

MR. TENENBADMt Maybe I missed the question. 

What was the question. 

(The record was read.) 

The question is objectionable. The 

Department of Justice represents the EPA in this 

litigation and we are responsible for the 
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designation of expert witnesses. 

MR. KEATING I That*8 correct. 

Now I am asking your client whether he 

knowSf because interrogatories were propounded. 

NR. TENENBAUMt As they were to you. 

MR. KEATING: All right. 

And I am asking him whether he knows if 

an individual has been contacted that is 

intended to be used as an expert. 

Nowy there is a multiplicity of ways 

that he could know this. He could talk to them, 

call them up, suggest them. He could do it any 

number of ways, how he could know this. 

I am asking him whether an expert has 

been contacted. I have a right to know whether 

an expert has presently been contacted. It 

doesn't call for a hypothetical. 

MR. TBNENBAUHi Maybe this can help you. 

I can tell you that we will be filing 

some expert witness designations probably 

tomorrow. 

MR. KEATING: Okay. 

MR. TENENQAUM: Ne are waiting for yours 

still. I still don't know when you are filing 
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yours. 

BY MR. KBATINGt 

Q. Do you know who the experts who are 

going to be designated tomorrow aror Mr. Boice? 

MR. TENENBAUMt Same objection. 

If you know who the designated expert 

witnesses are# you can say* but the Department 

of Justice does. 

MR. KEATING: I understand he doesn't have 

to know every one of them. It is just tonight I 

can go home and sleepr you know, knowing who the 

experts are. 

MR. TENENBAUM: If you know who has been 

designated. Let me just think for a second. 

MR. KEATING: Why should I know? 

MR. FORT: You are going to get it tomorrow. 

What difference does it make? 

MR. TENENBAUM: Re isn't going to know 

anyway. 

MR. PORT: If he doesn't know that answers 

the question. 

NR. KEATING: But if he do know« that 

creates a problem. 

MR. TENENBAUM: Off the record for a second. 
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(DiscuBBlon had off the record*) 

MR. KEATING I Do you want to let him see he 

if knowB? Re might eurpriae you. 

MR. PORTt Let'B go back on record. 

MR. TENENBAUHt I would go Off the tecotd 

and see if he known. 

(DiBcuasion had off the record.) 

BY MR. KEATINGt 

Q. As I understand, sir, you don't know of 

any experta that preaently were contacted that 

the EPA intenda to use as their experta at the 

time of trialr is that right, air? 

A. No. That is correct. 

Q. Do you know of any experts that were 

consulted prior -- strike that. 

Do you know of any experta that were 

consulted prior to the 106 order being issued in 

relation to the issuance of the 106 order? 

MR. TENENBAUM: Will you be informing us of 

the experta that you have consulted in the 

course of this case, you or the other 

defendants? 

MR. KEATING* I don't know what they are 

going to do. I can bearly tell you. 
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MR. TBNEMBAUNi Do you have any objection to 

telling ua that? 

MR. FORTt la there a question pending? 

Is there a question pending or an 

objection to the question? 

MR. TENENBAUMt YeS. 

If the defendants are not willing to 

tell us the names of the experts that they have 

consulted, I am certainly going to instruct the 

witness not to testify as to any experts that we 

have consulted. 

NR. FINCH: The defendants did not issue any 

unilateral orders to which the government was 

bound to comply. It is sort of a different 

situation, isn't it? 

MR. KEATING: I think you might want to 

rethink that objection, counsel. 

You don't tell me, I won't tell you. 

The court might get a good laugh at it, but I 

don't think it is one of the recognized 

objections. 

MR. TENENBAUMt Why don't WO handle it this 

way. 

Why don't you indicate if it is 
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acceptable to your the identification of any 

experts whose costs of which you have sought to 

recover as past costs# your consulting experts. 

MR. PINCH 1 How about if you include in that 

experts with whom the Agency consulted in 

relation to which the Agency is seeking past 

costs. Perhaps there is an expert whose own 

time is not being costed out, but the Agency is 

seeking reimbursement for the time it spent 

consulting with this expert, would you expand 

it that far? 

A. To me that sounds the same. 

MR. TENENBAUHi That is fine. Yes. 

A. Okay. Dr. Keros Cartwright. Dr. Kirk 

Brown. Dr. David Homer. 

BY MR. KEATING I 

0. Homer? 

A. Yes. H-o-m-e-r. 

And you could consider other people 

from PRC as being experts, such as Pinaki 

Banerjee. 

Q. Do you know how to spell that? 

A. P-i-n-a-k-i, Barnerjee. 

B-a-n-e-r-j-e-e. And also Perry Ellis, Dr. 
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Perry Ellie. 

Q, And what did — 

A. And also Roy P. Weston^ Fred Testo 

Kirk Stempson# S-t-e-m-p-s-o-n, Stempson. And 

there might have been other people. 

There were other specialists with 

Weston that might have been involved or that 

were Involved. I can't think of their names 

now. 
* 

Q. And, again, all of the work that they 

did is reflected in the record? 

A. Yes. 

NR. TENENBAUMi Hold it a Second. 

All the work that they — well* same 

continuing objection, but you can answer. Go 

ahead. 

BY MR. KEATING I 

Q. Okay. 

You answered the interrogatory — 

A, I should say no, not all the work is 

reflected in the record. 

Q. What work from whom is not reflected in 

the record? 

MR. TBNENBAUM: Same objection. 
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A« There is project management costs for 

most of the contracts, 

BY MR, KBATINGt 

Qo Project management costs for all of the 

contracts? 

A, I meanr each contract would have# 

except for some of the individual contracts# has 

a project management cost built into it, 

Q. 'Are those project management costs 

reflected in the documents that you brought 

today that we called the three boxes of past 

costs? 

A. They are included in those costs. Yes. 

Q. You answered various interrogatories 

from the third-party defendants# right# sir? 

You prepared the answers for them? 

A, That*s correct, 

Q. Was there anyone who assisted you in 

preparing the answers to those interrogatories? 

MR, TENENBADHs Other than counsel? 

MR. KEATING! Yes# Other than counsel, 

A. No. 

Q. So we are not going to get a bill for 
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that? 

A* . Bxcapt for ny timo* 

0. Okay. 

A. And counaol'a tlno. 

Q. Okay. 

Have you revlewod any docunonta 

regarding trano">8hipinentB between Nidco X and 

Nidco XI7 

A. Yee. 

0. Do you have any knowledge of what 

wastes were trans-shipped from nidco I to Midco 

117 

MR, TENENnAUMi Personal knowledge7 

MR. REATrNOi Well, knowledge from his 

review of the records. 

A, Offhand I can't renenber. I don't 

think so. I would have to review it to make 

sure. 

0. Okay, 

Are all the records that you reviewed 

regarding trana-ehipment fron Midco I to Nidco 

II reflected in the record7 

A. They are primarily depositional 

documenta. 

Longoria & Goldstine 236 1030 Chicago 



0, Okay. 

Those are the depositions that ve 

talked about before* riqht* sir* or are there 

10 

1 

1 

1 

1 

1 

1 

1 

1 

1! 

20 

21 

22 

23 

24 

additional depositions? 

A. I know there is Marin Robinson. And 

Charles Licht* some other ones I can*t remember 

the names. 

Q. Are there any other documents besides 

depositions that are not in the record that 

reflect ttans-shlpments that you know of* sir? 

A. Besides depositions? 

0. Yes* sir. 

NR. TENRNBAUHt In the record of this case 

you mean? 

I am going to object if you are asking 

for discovery as to what people have testified 

to in this case. I don't think that ie 

appropriate. 

NR. RBATING: I am not asking him for that. 

I am asking for any documents. Re told me there 

are some depositions. All right. They are not 

in the record. I said are there any other 

documents that are not in the record besides the 

depositions? 
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1 MR, TBNBNBAOHi I doii't know that ha 

2 toBtlfiad ono way oc tha othar as ta whethar kha 

3 dapoaltlona ara in tha raeord, Tha reoard 

4 apaaka for itaalf, 

5 MR, RBATiNCt Pina, I don*t hava any 

6 problema with that, Mhatavar dapoaitiona ara in 

7 and vhataver dapoaitiona ara out, wa all hava 

8 knowledge of what dapoaitiona there ara, ao I 

9 don't hava a problem with that. 

10 I am trying to find out doeumanta that 

11 I don't hava knowledge of. Any doeumanta that 

12 ara outalda of the record, 

13 NR. TENRNBAUHi There are tha kinds of 

14 documents that are produced by third parties, 

15 and you are able to review them as well as the 

16 Agency, 

17 If ha is able off tha top of his head 

18 to tall you anything, that is fine. But, I do 

19 object to any other use of this questioning 

20 because these ara third-party docuaants, 

21 MR, XRATiNGt If they ara third-party 

22 documents that are produced pursuant to 

23 discovery, I hava no problem with them, 

24 If they are 104 requeata that I don't 
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have copies ofr and they are in eomethlng called 

the U8RPA filer I an going to have trouble 

getting themr unless X know what they are or 

what they are called. 

MR. TBNBNBAUHi If the witness knows of 

anyone 104 B responses that discuss that 

subject. If he knowsr he can tell you. 

A. I don't know of any. 

BY MR. KBATINGt 

Q. All the 104 B requests or responses — 

strike that -- are in the USRPA file that we 

talked about before! is that right? 

A. That's correct. 

0. Okay. 

Nowr any other docunents besides 104 B 

requests and responses and depositions that 

would indicate trans-shipment from Midce I to 

Mldco II? 

A. I just stated that 104 B| that was 

reaponslver didn't indicate as far as X know any 

trans-shipment. 

0. Okay. 

Any other documents? 

A. I believe the Interviews might have* 

Longoria a ooldstine 216 1030 Chicago 
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there might have been intervleva that Indicated 

trana-ahipaentB. 

0. Which interview waa that? 

A* I don't know. X don't remeaber. 

0. Okay. 

Thia ia interviewa with Mr. Dehart that 

were taken prior to the time thia -- any kind of 

notice waa sent outy ia that right? 

A. I don't think it waa Dehart. It would 

be aomebo'dy else. 

Q. Okay. 

Besides interviewf the Interview would 

be in the nSBPA file we talked about, right? 

A. I think it was provided to you last 

time we were here. 

0. Okay. All right. 

MR. TBNBNnADNt l8 there a good tiae to 

break so we can bring back the docunents? 

I don't want to -- thoy told us our 

docueents had to go back. 

MR. BBATlNOi Just s fov ooro I think. 

Boaeone else can take over. 

0. Do you know of any trans-shipnonts froa 

the Midco I site to any other site# are there 
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any documents to reflect that? 

MR, TRNBNBAUHi Same objection, 

MR, RRATlNCt Besides Midco II. 

MR, TRNRNBADNt Same objection, 

A. I'm not aware of any offhand. 

There might be some if 1 reviewed the 

entire — 

BY MR, RBATIMGt 

0. Would they be in the record or would 

they be ib the BSBPA file that we talked about? 

A, 1 don't know that any exists* so how 

can I say where they would be. 

0. Pine. 

Do you know of any shipments that were 

made from Midco I or Midco II to the Ninth 

Avenue site? 

MR. TBNRNBATiMt Same objection, 

A. I'm not aware of any. 

MR. RBATiNOt If you want to that take a 

break* I don't have any objeotion. 

I have just some mere* but --

MR. TRNeNBADMt We have to bring the reeords 

back* so we might as well adjourn at this point 

until tomorrow morning. 
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MR. RRATINQI X will probably preparo for 

tba root of my quoationa for noxt weak and lot 

aomaono also 90 tomorrow morninq. Thoy hawo 

alraady aakod ma. 

If thay aak tha aaao quaationa* I an 

not qoinq to aak than again* 

MR* TBNRNRAUHi Thia cama up laat tima, 

tfa hava a problam with thia dapoaition 

continuing* that ovary counaal paaaaa hia 

qucationa bafora ho haa dona* I don't want to 

aingla out you* 

MR. KBATlNqt I hopa* you know* wa gat noma 

articulata guy to aak quaationa* 

MR* TBNENBAOMi Tha Only thing wa can do ia 

tomorrow morning* or wa can do it now if you 

want on tha record or off tha rocord* wo can try 

to aatabliah an organirod way to gat avorybody*0 

gatting in a raaaonabla amount of tima with aoma 

and in aight to tha dapoaition* 

Short of# if wo can't do that# than I 

think that --

MR. PORTi Mr. Tonenbaum# I appraciata your 

desire to move forward aa expeditiously aa 

poaaibla. Out# that view ia ahared by us aa 
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Hr* Keating has aaid that if somebody 

else covers his questions# he won't repeat then. 

The sane thing goes for myself# and X am sure 

for others# that we don't intend to exercise our 

6 full rights by having a notice of deposition to 

7 ask all the questions that are the subject of 

8 the nule 30 (b) 6 notice. In fact# I think we 

9 have had --

0 NR. T8I9KN9AOHI We have already had some 

repetition. 

NR. PORTi There will be some# counsel# by 

just the way you are producing documents. X am 

going to have to repeat some of the things just 

because we have new documents. 

Rut# some repetition is inevitable even 

if we had one counsel asking all of the 

questions. 

Do you want to resume at what time 

in the morning? 

NR. TBNeNRAnNt We Can resume at — 

MR. PORTi Why don't we just say# if you 

want to move as expeditiously# let's start 

promptly at 9# whether or not the records are 
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hare yet. 

MR. TENENBAUMi Fine. 

MR. KEATING! To make It clearr Hr. Plnchr 

you had a few queetions for tomorrow. 

MR. PINCH! I have some queetione. Off the 

record. 

MR. TENENBAUM! Off the record. 

(whereupon the deposition was 

continued to July 6, 1990-at 

9i00 o'clock a.m.) 
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